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cue Gnestion The discussion of the subject of the rise in prices 
ot Petecs. goes on quite actively. There is no probability of 
an early closing thereof, since the elements re- 
garded as causes are only beginning to be subjected to analysis. 
James J. Hill, Chairman of the Board of Directors of the Great North- 
ern Railway, has again promulgated his views, which are, boiled 
down, that we live extravagantly. In other words we are wasteful. 
Mr. Hill says: ‘‘ The phenomenal increase of public expenditure has 
already produced a plentiful crop of public ills. It is one of the 
causes of the increase in prices now disturbing the people.” He 
points out that the price of foodstuffs has increased from 10 to 70 % 
in the past decade. Among other causes to which Mr. Hill attributes 
this rise in prices, is the inflation of our currency. Notwithstand- 
ing the increase in our population of many millions, our circulating 
medium has increased from $21.41 per capita in 1896 to $35.01 in 1909, 
or more than 60 per cent. And the world’s annual production of 
gold increased from $118,848,000 in 1890 to $427,000,000 in 1908. 
Has Production he assertion that production has not kept pace 
Diminished? with consumption we have analyzed in this man- 
ner: from 1897 to 1908 our population increased 
by 20 percent. But the percentage of increase in the production of 
foods was greater than that of mouths to be fed. Thus, wheat in- 
creased by 44 per cent., corn by 45 per cent., oats by 23 per cent. 
There were also more milch cows by 33 per cent., more cattle by 60 
per cent., more sheep by 48 per cent , more hogs by 38 per cent. 
Yet the prices, supposéd to be governed by the law of supply and 
demand, have steadily risen. If then, the producers were obtaining 
such profits as this condition of affairs implies, how is it that there 
was not a steady stream of men going into farming etc., instead of 
hanging about in the cities at starvation wages? The facts probably 
are that the producers themselves are not getting this large ‘‘ rake- 
off ;” there are so many middle-men who must have theirs. And the 
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meat trust and the cracker trust show very large dividends besides 
surplus earnings. 


More Recent here is another series of facts to be considered 
Data. however; when we come to the statistics for the 
current period and compare them with those for 
1901, there appears to be sufficient evidence to give a reason for the 
most recent advances in prices of meat products. The report just 
issued by the Department of Agriculture shows that in that period 
the number of food animals decreased by 5,000,000, instead of keep- 
ing pace with the increase of population which was increased by 
12,000,000. These facts must be considered in connection with those 
mentioned in the preceding paragraph; in this case diminished sup- 
ply and increasing demand were followed by rise in price, a logical 
result; in the other case rise in price came with an increase in sup- 
ply far beyond the increase in demand. The people are entitled to 
know why this wasso. There must be a reason—or reasons—for the 
apparently contradictory conditions, which should be ascertained. 
— ee Mr. Hill also calls attention to pudlic extravagance 
Extravagance. nd directs our special notice to the large amount 
of debt incurred for public purposes. To this ex- 
travagance, in general, we must plead guilty; even Senator Aldrich 
says we waste a lot in our Federal expenditures; and when it comes 
to our cities, the annual waste is literally appalling in most of the 
large ones. New York City with its payroll of over $80,000,000, its 
total budget of twice that sum, and other outlays probably as large 
as the budget, furnishes a per capita charge of over $70, half of which 
is raised by direct tax. This means a very heavy burden upona family 
averaging five persons. Those who actually pay the tax have, of 
course, numerous ways of transferring the liability to the rest and 
thus distribute it overall. Our public borrowings, while large, have 
actually been less lavish, for the heaviest loans were incurred for work 
which will prove useful, and in many instances actually self-support- 
ing. Thus: the Federal loans for the Panama Canal, which are the 
only ones since the Spanish War; the New York State loan for the 
Erie Canal; several large loans by cities for water supply and tran- 
sit facilities are also included. 


nine Goubetnesery In fact, as Mr. George E. Roberts implied 
Gassaee. in an address before the Iowa Society in 

New York, the causes for high prices are 

numerous; the increased gold supply and the consequent expansion 
of credit; the tariff; the trade combinations retaining to themselves 
the greater part of the saving in production cost rendered possible by 
combination; the exhaustion of the sources of supply of some of our 
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raw materials; the higher scale of living; all these and the ones al- 
ready touched upon at length, contribute to the result. Let us see 
if we can find out how much each has contributed, and which has 
done the most. Let the inquiry be broad and comprehensive; get 
the opinion, also, of some of the ultimate consumers. It is within 
the range of possibility that they can tell us a good deal, for some of 
them have taken great pains in ten years past to keep careful budgets 
and know quite accurately how things have gone. 


extravagance ana New York City is experiencing one of the 
Public Credit. natural results of public extravagance, in the 
recent sale of its bonds bearing 4% per cent. 
at the relatively low average figure of 101%. This does not reflect 
a high opinion of the city’s credit, although every one knows that 
it is a solvent corporation, possessing assets much more valuable 
than its funded debt and a power to provide for its debt far be- 
yond the sums needed. It will be encouraging to those who hope 
to see municipal administration in the United States raised to a 
higher standard, to learn that New York is actually making progress 
in the direction of public economy under the new regime. An im- 
portant help toward the accomplishment of this much desired end is 
the installation of business methods, begun by the former Comp- 
troller and now being extended. The reform will take some time to 
become effective, for the vicious system that grew up in the past 
decade has many ramifications. When progress shows in results, 
New York’s credit will also improve. 


ea New York State also needs a more thorough busi- 
Fiscal Affairs. ness system to check the waste in expenditures, 
if we may judge by the report of its Comptroller, 
Clark Williams, formerly the Superintendent of Banks. That docu- 
ment bristles with recommendations, most of them designed specially 
to effect economies, and at its glose there is a promise that the next 
report will contribute even more of the same kind of advice as to how 
to run the fiscal affairs of the Empire State upon business lines. 
But in addition to this the law imposes upon the Comptroller the 
supervision of the financial management of counties, of smaller 
cities and of towns, andin this direction much is being done to the same 
purpose. It is therefore possible that New York will be able to pre- 
sent itself as.an example of the way a State should conduct publie 
business in every one of its subdivisions. 


aS 
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a The recurrence of a disastrous failure of a pri- 
Private Bankers. vate banking house in New York City, has 
again caused an agitation for the enactment 
of a law providing for such regulation of this business as will pro- 
tect those who confide their money to such bankers. We had occa- 
sion to discuss this several months ago, and called attention to the 
fact that several States have gone as far as to prohibit private bank- 
ing altogether. This extreme attitude has apparently been declared 
unconstitutional in Nebraska, where, however, the question was con- 
nected with that of compulsory insurance of deposits. But the 
scandal attending such ‘‘ failures’’ as New York has on its record, 
whereby the savings of thousands of recent immigrants have been 
filched from them, calls for some drastic action. Even when the 
criminal law can be invoked to punish the perpetrators of these 
frauds, which is not by any means always the case, there is little 
satisfaction to be derived therefrom by the losers. It will be recalled 
that New York enacted a law a few years ago requiring security from 
private bankers; it was upset by the courts, and no substitute has as 
vet been provided. 


cretteattios The subject is a difficult one because there are so 
in the Way. many large and reputable private banking houses in 
the metropolis, which cannot be expected to sub- 
ject themselves to the same supervision as pertains to incorporated 
limited liability banks. But these reputable firms should be most 
active in devising a plan to root out and keep out of the business 
of ‘* bankers,” those who assume the title for the purpose of decep- 
tion or degenerate into piratical concerns. Since the lawmust treat 
all business of a specific class alike, and can only generalize the 
classification in this instancein the category of ‘‘ private banks,” it 
has been suggested that the reputable houses should be willing to 
submit to such supervision as the State may deem requisite, in order 
that the evil may be done away with. But this is an attitude which 
the State can hardly assumein the circumstances. It is suggested, 
however, that it might be possible to make distinctions in classifying 
for the purpose of supervision, basing the distinction upon the re- 
lation of actual capital and responsibility to the deposit liabilities. 


— We publish this month a most interesting 
Central Bank Plan. paper containing a plan for a central bank 
upon lines that have not heretofore been dis- 

cussed in a comprehensive manner. Mr. Warburg, the author, asa 
member of a large, international, private banking firm, is particu- 
larly well-informed upon conditions in other countries, and from his 
experiences advises that a central bank for this country should be 
established upon a plan different in some respects from those em- 
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ployed abroad. As the name of his proposed bank implies, it is toserve 
especially as a ‘‘reserve”’ institution, but possessing special discount 
ing functions, to enable it to help to finance our needs when they ap- 
pear in the periods of greatest activity. He does not make note-issu- 
ing the most important function, but provides therefor without dis- 
turbing present issues; the gold reserve basis against notes that it 
may issue is to be at the ratio of 33 14 per cent. 
A Federation of Banks [tis not to be a purely central bank, but 
by Groups. rather a federation of twenty groups of ex- 
isting banks; these groups to be the actual 
instruments through which the business is to be done. In this respect 
it is similar to the plan for associating clearing-houses, but has much 
more consistency. There is no question as to its being an actual 
bank with power to deal in specie and foreign bills, so as to have a 
measure of control over our international exchanges. Upon the 
whole it must be admitted that were such an institution in existence 
it would admirably serve many of the purposes for which a central 
bank is advocated by the champions of the plan in general. Nor is 
the fact that many regard it as impossible of adoption, a sufficient 
reason for omitting careful study of the details. It is distinctly a 
valuable contribution to the discussion and some of the admonitions 
that the author gives us are certain to be observed. 
& even ies Few writers have furnished stronger argu- 
for the Principte. Ments in favor of a central bank than Mr. 
Warburg has presented in his paper. He 
meets the points made against the plan in general, with a satis- 
fying consciousness of the strength of his case. He handles the 
existing defects without apologizing for the terms of condemnation 
employed, and adds several new weapons to those which have 
hitherto been employed. In defending his plan from the criticism 
that it might be subjected to control of special interests, however, 
he appears to omit one factor, which seems important enough to 
note. He thinks that the fact that dividends upon the shares are 
limited to 4 per cent., furnishes no inducement for obtaining con- 
trol, disregarding the inducement offered by the possible use of 
the large powers of the bank. Still he has probably guarded this 
by the provision that the stock that may be sold to the public can 
never choose more than one-fifth of the directors. The point is 


well worth further study. 


The clearing-house plan of furnishing emer- 
Pian. gency currency has again been discussed, 

and in an extended manner, by one of its 

chief sponsors, Mr. James G, Cannon, vice-president of the Fourth 


Mr. J. G. Cannon’s 
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National Bank of New York. The plan in brief is to incorporate the 
clearing-houses in those cities which have United States sub-treasu- 
ries; the Government to have in those sub-treasuries an ample supply 
of notes to be issued to banks in those cities upon the deposit of clear- 
ing-house loan certificates, but only to the extent of 50 per cent. of 
such certificates. Since the banks would have to pay 6 per cent. to 
the clearing-houses to obtain these certificates, and obtain only half 
the face in notes, the currency would actually cost 12 per cent. 
and would thus be retired promptly when the need therefor be- 
came less pressing. The currency would be amply secured, because 
of the commercial paper and securities held by the clearing house 
against the loan certificates, and back of this the pro rata guarantee 
of every member of the clearing-house which makes the loan certifi- 
cate safe. The plan would unquestionally provide elasticity. 
a It is clearly a practicable development of the loan 
Results. certificate to convert it into currency receivable 
anywhere, which the loan certificate is not. This 
would also remove the objection urged, that the plan would be oper- 
ative only in the large cities; for the currency could be distributed 
throughout the district of which the sub-treasury city is the center. 
The 50 per cent. margin is, of coursea large one, and designed to give 
a sense of absolute security: vet it seems more than is necessary. It 
causes the interest charge to be much heavier than need be, and seri- 
ously restricts the volume ofcurrency issuable. The limit could safe- 
ly be extended to 75% ; and it is suggested further that it might be well 
to consider making the interest charge lighter at the outset and grad- 
uatedly higher as the notes are kept out, so as to force retirement. 
There remains to be elaborated the kind of note to be used; the nat- 
tional-bank note form would be out of the question. 


Que Gastuen Statistics recently published from reports to the 
Deposits. National Monetary Commission indicate that the 
90,000,000 people of the United States have over one- 

third of the total savings deposits of the world, which latter now ex- 
ceed $15,300,000,000. ‘This is a very satisfactory showing, even if we 
do not admit all of the conclusions which are being drawn from com- 
parisons. Thus, while the average deposit per depositor is for the 
United States $381.28, that for all other countries is only $101.66. 
There is no other single country that shows so high an average de- 
posit as ours. Upon the other hand the total deposit accounts here 
is 14,894,000, or less than one sixth of the population; many of the other 
countries show a much larger ratio of depositors to population. Thus 
Switzerland with 3,559,000 people has 1,769,000 depositor, showing 
the highest ratio of thrift; Denmark with 2,600,000 people has 1,240,- 
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000 deposit accounts. A number of other countries exhibit much 
higher ratios than the United States. But once our people begin 
to develop thrift, the results will be surprising. 


Postal Savings he figures for postal savings deposits abroad are 
Ahrend. ofinterest. There are over 40,300,000 depositors, 
with an average of $49.35 each against 55,200,000 
depositors in private institutions, averaging about $140 each. This 
shows decided preference for private savings banks, yet the figures 
show that the smaller depositors prefer the government institutions. 
Doubtless the lower rate of interest paid by the latter causes a diver- 
sion to private banks,assoonasthe saving habitdevelops,andthe benefit 
of the interest accrual is fully appreciated. It is by no means a con- 
clusive argument in favor of the establishment of postal banks in the 
United States. The total of the sums thus loaned by the people to 
the governments in this way does not reach $2,000,000,000, against 
$7,721,000,000 in the private concerns. It is also to be borne in mind, 
as we have heretofore said, that almost all of these countries are con- 
tinually borrowers and need the help that comes from the postal de- 
posits: our government does not need it. 


a Our relations with the countries to the south 
American Bank. Of us is a matter of great importance. As 
Central and South America develop their 
latent resources, the commerce of this vast territory must in- 
evitably grow enormously. Our policy relative thereto will determ- 
ine whether we secure a maximum or minimum share of the busi- 
ness with these countries. It is well known that European nations are 
securing here and elsewhere much business that would more natural- 
ly come to the United States, but for the lack of adequate facilities 
in transportation, banking, etc. No one factor is more important to 
pave the way for closer friendly relations and freer exchange of com- 
modities, than advantageous banking facilities. So long asthe Unit- 
ed States must buy exchange on London in settlement for transac- 
tions with our neighbors on this side of the Atlantic, so long shall 
we be withholding from our merchants and manufacturers an excel- 
lent outlet for our products. Each dollar thus secured is a new dol- 
lar. The influence of this increment is of interest to every section 
of and every industry in this country. 

A plan to create an International American Bank is treated in an 
article elsewhere in this number. It merits the attention of every 
progressive banker and business man inthe country. They are more 
keen to appreciate its importance than our legislators who will not 
give it the attention it should have until it is brought prominently be- 
fore them by influential constituents. 
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BANKING LAW. 


Forgea or he question has been raised whether the ex- 
Raised Check. pression ‘‘forged check’’ includes checks with 
forged indorsements, as well as checks with forged 

signatures, or whether it embraces checks bearing forged signatures. 
The question comes up in connection with section 326 of the New 
York Negotiable Instruments Law, which provides that ‘‘no bank 
shall be liable to a depositor for the payment by it of a forged or 
raised check, unless within one year after the return to the deposi- 
tor of the voucher of such payment, such depositor shall notify 
the bank that the check so paid was forged or raised.” It may be 
mentioned in passing that this section was not originally part of 
the New York statute, and does not appear in the Negotiable In- 
struments Act, as adopted in other states. Had it been included in 
the statute as originally adopted it is probable that the use of clean 
cut and unequivocal words, which characterize the statute, would 
have made unnecessary the present inquiry. Section 326 was added 
to the statute by amendment in 1904. Mr. John J. Crawford, by 
whom the statute was drawn, criticises the addition of this section, 
saying that it is not germane to the Negotiable Instruments Law, 
and would more properly have been added as an amendment to the 
Banking Law, and expressing his belief that, if the statute is to be 


amended by the addition of provisions outside its proper scope, it 
will soon become such a patchwork that there will be a demand for 
its repeal. 


No decision has come to our knowledge which directly covers the 
point in issue, and the true construction of the section is a matter of 
uncertainty. If a bank pays a check, the signature on which is a 
forgery, there is no doubt that the failure to notify the bank within 
a year after the return of the voucher will preclude a recovery 
against the bank. The same is true where the amount of the check 
has been raised. The uncertainty lies in the case where the bank 
pays a check bearing a forged indorsement. The fact that it is dif- 
ficult, and in most cases impossible, for a depositor to ascertain the 
genuineness of the indorsements on the checks which he has drawn, is 
some indication that the legislature did not intend to include forger- 
ies of thisclass. On the other hand a year’s time, in most instances, 
would be sufficient to bring to light a forged indorsement, for it may 
be presumed that the party who lost thereby will not sleep on his 
rights. But agreaterargument is that the statute reads ‘‘forged * * 
check,” whereas, if the legislature had in mind only checks bearing 
forged signatures, it could have used words clearly expressing that 
idea. The question came up under the statute in New Jersey, which 
is similar to the New York statute. But unfortunately the check 
was drawn before the act went into effect, and it was only necessary 
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for the court to hold that the statute was not retro-active in its ef- 
fect. The text of the opinion in the New Jersey decision is printed 


on page 325. 
Ss 


Stock Speculation Dealing in stock by national banks 
With National Bank Funds—_ is not expressly prohibited by the 
Directors’ Liability. National Banking Act. But it is 
impliedly prohibited by the failure to 
erant the power. No authority has ever been conferred by the Statutes 
of the United States upon a national bank to embark in or promote a 
purely speculative business or venture. And when the directors of a 
national bank stand aside and knowingly permit other officers of the bank 
to use the funds of the bank in the purchase of stocks of a speculative 
value, they are personally responsible to the stock holders for any loss 
that may result from such speculation. 

In the recent case of McKinnon y. Morse (see page 329), the directors 
of the National Bank of North America in New York, who were sued by 
one acting in behalf of the shareholders of the bank to recover losses 
caused by speculating with the funds of the bank, filed a demurrer to the 
complaint. That is, admitting the facts stated in the complaint, they 
claimed that no cause of action was stated. It appeared that the demur- 
ring directors not only had knowledge of the use to which the bank's 
money had been put, but affirmatively participated therein. The demur- 
rer was overruled with permission to the defendants to file an answer. 

Bank directors are sometimes made responsible for losses which re- 
sult from transactions of which they had no knowledge, and to which, in 
all probability,they would have objected, if they had known what was go- 
ing on. They are held liable in such a case because, being directors, it 
is their duty to know how the bank which they direct is being run. 
Their failure to acquire such knowledge is negligence. When directors 
are held liable because of their neglect in keeping in touch with the affairs 
of their bank, there are many circumstances which may explain without 
excusing. They are usually busy men of large affairs and it is impossi- 
ble for them to acquaint themselves with the details of every piece of im- 
portant business transacted inthe bank. But,when,with actual knowledge 
that a matter is being put through, which may result in personal liability 
on the part of the directors, they not only fail to interfere, but actually 
participate, there is little that can be said in their behalf either by way 
of explanation or excuse. They ought at least to know enough of the 
law regulating national banks to be able to distinguish between a transac- 
tion which is a iegitimate part of the business of a national bank and one 
which is entirely beyond its powers. Being in possession of such knowl- 
edge, they are not faithful to their trust if they permit the doing of any- 


thing not within the scope of the purposes for which the bank was crea- 


ted, and to be lacking in such knowledge is inexcusable ignorance. 
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Rate and Duration When acontract for the payment of money con- 
of Interest. tains a stipulation for the payment of interest, 

but does not, either expressly or impliedly, fix 

the time from which such interest is to run, it is generally held that in- 
terest is to be allowed from the date of the contract. This general rule 
of the law of contracts applies to negotiable instruments and has been 
made part of the Negotiable Instruments Law with the added provision 
that, where the instrument is undated, interest shall be computed from 
the date of the issue of the instrument. It is also generally held that, 
where a contract provides for interest without specifying the rate, inter- 
est may be collected at the legal rate. This rule has not been incorpo- 
rated into the Negotiable Instruments Law, but is generally applicable to 
commercial paper. Applying these principles, the Supreme Court of 
Nebraska held in the case of Hornstein v. Cifuno, (printed on page 
347) that a note which read ‘‘with interest at the rate of — per cent. per 
annum,from — until paid,’’ carried interest at the legal rate from its date. 
‘The blanks for the statement of the rate of interest and the date from 
which the interest would run were not filled in at the time of the execu- 
tion of the note,’’ said the court, ‘* and the legal effect would be the same 
as if there had been nothing written or printed after the word °* interest,’ 
and the reading of the note would be to pay * interest until paid.’ This 
would cause the debt to draw interest at the legal rate of 7 per cent. per 
annum from the date of the note.’’ In using a printed form for draw- 
ing up a promissory note, one might well reason with himself that a fail- 
ure to fill in the blank space left for the rate of interest, and the blank 
intended for the date from which interest is to run, indicates that the 
note shall be without interest. But it is weil for him to know that such 
is not the law. If the maker wishes to escape the presumption which 
binds him to the payment of interest at the legal rate from the date of 
the instrument he should draw his pen through all superfluous references 
to interest contained in the printed form. The decision suggests the case 
of Smith v. Willing, 101 N. W. Rep. 692, referred to on pages 22 and 23 
of the January, 1910, number of the Banking Law Journal, and which 
turned upon the filling in of a blank space ina note. The space was be- 
tween the printed words “to the order of’’ and “‘ dollars’? and was in- 
tended for the name of the payee andthe amount. The entire space was 
filled up with the written words “* twenty five hundred,"’ so that not only 
was no payee named but there was no room for the payee’s name. It 
was there held that the note was non-negotiabie for the reason that it 
named no one as payee. The rule that the holder had implied authori- 
ty to fill in blanks did not apply, it was held, in a case where there was 


no blank to fill in. 
| ———————————— | 


Shane tte theter Money paid under a mistake of fact, as dis- 
a Mistake of Fact. tinguished from a mistake of law, may be- 

recovered. Like all rules, this one has its 
exceptions. Thus, where the payor has derived a substantial benefit 
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from the payment, or where it was due in honor and good conscience, 
or where the payee received it in good faith in satisfaction of an 
equitable claim, the money cannot be recovered. For instance, 
money paid on a claim barred by the statute of limitations cannot be 
recovered back on the plea that the payor was not aware of the fact 
that the statute had run against the claim and that, therefore, he 
could not be legally compelled to pay it. ‘When a depositor in a bank 
presents a check and the paying teller, instead of examining the 
books of the bank to ascertain the status of the account, accepts the 
depositor’s word for it that the check is good, and pays it, there is a 
payment under a mistake of fact, and if the check overdraws the ac- 
count the bank is entitled to recover the amount of the overdraft. 
The question was presented to the consideration of the Supreme 
Court of North Dakota in the case of James River National Bank v. 
Weber. (See page 341.) The defense was here interposed that the 
failure of the teller to find out for himself whether the check was 
good or not made the payment a voluntary one which could not be 
recovered back. Fortunately for the bank, the fact that a person, 
when making a payment, had the means of knowing the facts, does 
not of itself preclude him from recovering back the money, if he did 
not have actual knowledge. Under the rules stated the bank was 


permitted to recover. 
— 


Gadiiietee af The object of a notice of protest is to bring to 
Notice of Protest. the knowledge of the person to whom the no- 
tice is addressed that an instrument which he 
drew or indorsed has been dishonored and that he is looked to for 
payment. The form of the notice is of no real moment to him. If 
it conveys to him the information that a certain instrument, on which 
his name appears, has been dishonored, and that he may be required 
to pay, the object of the notice is accomplished. The Negotiable In- 
struments Law provides that the notice may be in ‘‘any terms which 
sufficiently identify the instrument, and indicate that it has been dis- 
honored by non-acceptance or non-payment.’’ And it is also provid- 
ed thata ‘‘misdescription of the instrument does not vitiate the notice 
unless the party to whom notice is given is in fact misled thereby.” 
The effect of these provisions is to prevent the setting up of a defense 
by the defendant in an action on a promissory note that there was a 
technical defect in the form of the notice sent to him. Such a de- 
fense the defendant attempted to raise in Wilson v. Peck in the Ap- 
pellate Term of the New York Supreme Court (published on page 
348 in this issue). The defendant objected that the notice on its face 
was not addressed to him, but to the maker of the dishonored note 
instead. The envelope in which the notice was sent was properly 
addressed and was received by the defendant. He knew what note 
was referred to and made noclaim to having been misled by the no- 
tice. The notice was held good. 
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Uneutinestned Guaranty The unusual spectacle of a national 
by National Bank. bank, sued for the money which it re- 
ceived out of acertain transaction, and 
defending on the ground that the part it played in the transaction 
was in violation of the National Banking Act, is presented in the 
case of Citizens’ Central National Bank v. Appleton, just passed up- 
on by the United States Supreme Court. The Supreme Court af- 
firmed the New York Court of Appea!'s in holding the national bank 
liable. The facts present an instance of peculiar banking methods. 
A man named Samuels was indebted to the Citizens’ Central Nation- 
al Bank in the amount of $10,000. An arrangement was made by 
which Samuels borrowed $12.000 from the Cooper Exchange Bank, 
out of which he paid off the $10,000 which he owed the Citizens’ 
Central National Bank. The Cooper Exchange Bank was induced to 
make the loan on the strength of the guaranty of its repayment by 
the national bank. This guaranty was outside the powers of a na- 
tional bank and, therefore, invalid. It is inconceivable that the na 
tional bank was not aware at the time of the guaranty that it was 
acting in violation of the National Banking Act. It is equally in- 
conceivable that a national bank would knowingly accept ten thous- 
and dollars from another banking institution and give in returna 
worthless guaranty. But when sued by the receiver of the Cooper 
Exchange Bank, the national bank defended on the ground that the 
guaranty was void under the National Banking Act. 

On the other side of the question, the fact that the Cooper Ex- 
change Bank eventually got back ten of the twelve thousand dollars 
advanced to Samuels was not due in any measure to the keenness 
or ability of the men in charge of its affairs. They should have 
known the legal limitations of national banks in the matter of guar- 
anteeing the debts of others. And, if they did know, it was poor 
business policy to have anything to do with such a guaranty, for it is 
not to be presumed that they were acquainted with the principles 
of law under which the national bank was held. And even such 
knowledge of the law would not justify the loan, for the recovery 
was limited to ten thousand dollars, the amount actually received by 
the national bank. The balance of the loan was presumably a loss. 

The decision was not to the effect that the guaranty was valid, 
but stood on the ground that there was an implied contract between 
the national bank and the Cooper Exchange Bank, which made it 
the duty of the former to account to the latter for the money re. 
ceived in the execution of the agreement. 

The soundness of the guarantee was held immaterial and the law 
was declared to be that a national bank, like any other corporation, 
cannot accept the benefits of an w/tra vires contract and plead the 
invalidity of the contract to defeat an action brought by the party 
to whom the guaranty was given. The opinion of the United States 
Supreme Court appears on page 321 of this issue. 





AN INTERNATIONAL AMERICAN BANK. 


BY NIATIRICE Le. MUHLEMAN, 


Author of * Banking Systems of the World,” etc. 


NONSIDERABLE discussion has recently been caused by a propo- 
( sition to establish an international bank, under the auspices of 
the United States, to be devoted to facilitating commercial and 
financial transactions between the several countries of the 
western continent. 

This proposition is a reminder of the strange indifference shown 
by our federal legislators to some of the most important enterprises 
in which the capital of the country could be profitably employed, at 
the same time furnishing us with a most powerful instrument to in- 
crease our business with the rest of the continent, lying practically 


at our doors. Had we spent one half as much in the way of develop- 


ing the friendly commercial relations with Southand Central America, 
that has been spent to wrest trade from nations in the Orient, we 
should have had results that would have warranted the outlays 
many times over. 

Efforts are now being made to induce Congress to enact a reason- 
able law providing for subsidies to ships plying between our ports 
and those of South America. If properly adjusted and then properly 
carried out, the investment of several millions of dollars in a series 
of years in this way, by the Government, would unquestionably prove 
profitable to our business interests. The conditions for the develop- 
ment of our trade in that direction are particularly favorable at this 
time, and the President is justified in bringing his influence to bear 
upon Congress to accomplish the desired result. It is to be hoped 
that the elements that defeated similar projects in the past will not 
be permitted to dominate in Washington this year and defeat the 
enactment of the necessary legislation. 

But we do not only require ships of our own to promote our 
commercial interests in South America; we need also that which 
every other nation of importance possesses: a dank that shall act as 
the hand-maid to the commerce. Although there has been a little 
improvement in the conditions bearing upon our exchanges with coun- 
tries to south of us, it is upon the whole, still as true as it was twenty 
years ago, that the bulk of that commerce pays a heavy banking toll 
to European countries; a toll that necessarily constitutes a tax upon 
our trade and prevents its development in the degree that the South 
American trade of other nationsexhibits. Weare the largest buyers 
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of the products of these states; but we are far behind several count- 
ries of Europe in selling goods to the Latin-Americans. 

The project to establish a Pan American Bank took definite shape 
in 1890, when a special committee appointed by the International 
American Congress, (which had been convened in Washington by our 
then Secretary of State Blaine,) recommended that the United States 
take the initiative in providing a banking institution to lessen the 
cost of exchange and promote/the commercial relations between the 
countries. A bill toestablish such a bank was then prepared, but 
failed to receive the approval of Congress. Another vigorous attempt 
was made in 1897, but again there was a lack of sufficient interest 
and business intelligence, and the bill was permitted to die. It is 
doubtful if even now there is a fair chance for such legislation, al- 
though considerable activity is being displayed by friends of the 
measure. 

It is proper to say at the outset, that the Government is not asked 
to contribute one dollar to the capital of the proposed bank, or to 
assume any responsibility for its obligations. All that is asked is 
that it shall give it a charter, because no State charter would suffice 
for the purpose, and in many of the States such a charter could not 
be had. Itis proposed to permit the Government to exercise super- 
visory powers, through the Treasury Department; and the principles 
governing the operations of banks of a similar character chartered by 
foreign nations, are to be applied in its case. 

Manifestly the Bank must have branches at all of the chief ports 
on the American continent south of us; the head office would be 
located in New York City. As the business develops, agencies and 
branches would be established at other places, such as New Orleans, 
San Francisco, etc., which ports carry on very considerable trade in 
that region now, and may be expected to increase it. 

The report of the committee of the Conference made in 1890, 
pointed out very succinctly and cogently why such an institution is 
needed; only one of the members of that body was a citizen of the 
United States, the others representing various Latin-American states 
participating in the Conference. The commerce of the West Indies, 
Central and South America was then valued at some 1,200 millions 
of dollars, of which the share of the United States was 283 millions, 
181 millions representing our purchases from them. To-day our 
commerce with South America alone is nearly 280 millions; our 
purchases in 1909 amounted to 193 millions; our exports to only 83 
millions; thisshows the heavy balance against us. 

The great bulk of the purchases by Latin-America is made in 
Europe; the great bulk of its trade with us is carried in European 
ships, and is adjusted by exchange upon European banks, which 
have branches in every important place in the southern American 
continent. The committee estimated that the tax on our trade paid 
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to European bankers for exchange alone was at the rate of three- 
fourths of one per cent. Since that date the aggressive policy of 
Germany and the growth of French and Italian interests, particularly 
in Braziland Argentina, have probably caused some reduction in the 
tax-rate. But it is still of sufficient importance to make it a burden 
upon the trade. 

The process of financing transactions is clearly described in ‘' The 
Discount System in Europe,” by Paul M. Warburg, recently pub- 
lished by the National Monetary Commission, from which the follow- 
ing is quoted: 

‘‘If an American merchant buys coffee in San Paolo he will gener- 
ally pay for it by opening for the shipper a documentary credit in 
Europe—that is to say, the American purchaser makes an arrange- 
ment with the European banker, by which the latter agrees to accept, 
let us say, a three months’ billdrawnon him, with shipping documents 
attached, covering a certain shipment of coffee, the amount to be 
drawn being the equivalent of the amount due by the American pur- 
chaser to the South American shipper. The shipper will have no 
difficulty in selling toa bank in San Paolo his bill drawn on a first- 
class European banking house, and thus will promptly secure the 
money due him forthe goodssold. The local bank in San Paolo will 
buy the bill without hesitation, because it knows that it need only send 
this foreign bill to England, Germany or France, as the case may be, 
where, owing to the extensive discount market in these countries, 
it can immediately rediscount the bill, thus securing repayment in 
cash for the amount invested. Indeed, if the Brazilian bank prefers 
to do so, it can at the moment of shipment, by cabling to Europe, fix 
the discount rate at which the bills will be discounted upon their 
arrival in Europe. 

‘* When the bill reaches Europe the drawee puts his acceptance on 
it, and having thus obligated himself to pay the bill when due, the doc- 
uments are in most cases released and sent to the American purchas- 
er of the goods who opened the credit with the European bank. Of 
course, the American purchaser pays a commission to the European 
banker for the service rendered. The compensation depends on the 
standing of the purchaser and, in part, on the question of whether or 
not the documents are to be released upon acceptance—the American 
purchaser obligating himself to put the bank in funds before the bill 
falls due—or whether or not the documents are only to be given up 
by the accepting bank against cash payment by the purchaser. It 
may be said that the average compensation for such acceptance is 
between a quarter of 1 per cent. up to three-quarters of 1 per cent., 
for three months, according to the conditions of the case.” 

The existing system naturally diverts trade to Europe. If to-day 
one wishes to go to a South American port below the north coast, the 
most direct route is by way of Europe. Great cargoes of coffee, 





308 THE BANKING LAW JOURNAL. 


hides, etc , come to New York from Rio Janeiro and Buenos Ayres, 
chiefly in foreign bottoms, of course; but most of the ships, instead 
of taking return cargoes here, carrying our manufactured goods 
back to pay for our purchases, take bills of exchange upon London 
or Hamburg, proceed to those ports, empty if need be, to take the 
British and German shoes, textiles, etc., to the people in Brazil and 
Argentina. 

It would appear, therefore, almost necessary, and certainly de- 
sirable, to develop our transportation facilities coincidently with 
the creation of a Pan-American Bank. These two improvements 
should be brought about at the same time,—and as soon as practicable. 
Already the situation is rendered more difficult than it was ten and 
twenty years ago, by the increased competition for business since 
Germany began its well-planned and well-executed programme of 
taking trade from Great Britain. It will require much careful and 
well-directed work to place us even in third rank in commercial and 
financial importance in South America as a whole. But we shall 
fall behind much more if we permit opportunities to pass without 
action. 

To illustrate the power of the present competitors that are in 
the field, it will be sufficient to take a recent statement of banks in 
Argentina, which gives the British institutions deposits of approxi- 
mately $95,000,000, the one controlled by Spanish $60,000,000, the 
French one $25,000,000; the German ones $20,000,000, and the Italian 
institutions $50,000,000. All of these corporations are making 
handsome profits and are helping very materially to promote the 
trade between Argentina and the countries which they represent 
there. We cannot expect to compete with these nations unless we 
equip ourselves adequately. In order to do this we must look to 
Congress. 

It was through favorable legislation that Germany and the other 
nations succeeded in wresting from Great Britain the practical mon- 
opoly of that great market, which had been hers for generations 
merely by reason of acute business judgment and wise statesman- 
ship. \ All of these countries except Spain, are farther away than we 
are, from the chief South American ports; yet all do relatively a 
much larger business there and what should give even more cause 
for consideration by us, they all take toll from us through their 
banks. It was well said by the Committee on Banking and Currency 
of the House of Representatives in 1897, that a condition more hu- * 
miliating to the people of the United States can hardly be conceived. 

It is high time that something be done both by way of improving 
transportation means and by way of providing banking facilities. 
The way is open; the representative South Americans who have dis- 
cussed these questions with our representatives would welcome these 
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steps; they would in fact assist in many ways toward the establish- 
ment of the Bank, including the investment of their own means in 
the capital thereof. With such an institution at work, there would, 
to again quote from the Committee report mentioned, ‘*‘ be a stimu- 
lation of intercourse, commercial and financial, such as would sur- 
prise those who are content to transact American business through 
European bankers.” 

It developed at that time that goods produced by us and shipped 
to Europe were actually re-shipped from there to South America at a 
profit which, the Committee said, ‘‘we are too slow or stupid to se- 
cure for ourselves.”” With the proper facilities these goods could 
evidently have been provided by us for South American use more 
cheaply; and the South American, who is not abnormally fond of 
paying high prices, fully appreciates this fact. But he is helpless; 
he looks to this great and wealthy nation to take the steps necessary 
to correct this absurd condition, to the advantage and profit of both. 

There have been public men who have questioned the constitu- 
tional authority of Congress to charter such a Bank; but that ques- 
tion is today no longer a rational one; only the most hide. bound 
bourbon could entertain such an opinion, in the face of the decisions 
of our highest court, from the days of Marshall down. The regula- 
tion of conditions bearing upon our foreign commerce is specifically 
placed in the hands of Congress by the Constitution; it may use such 
means as seem to it judicious and not otherwise forbidden, to carry 
out that purpose. The benefit to the Nation is finally to be regarded 
as a determining factor in settling the question. 


SS 


STATE BANKING DEPARTMENT IN VIRGINIA. 

The legislature of Virginia has passed a bill, which has been ap- 
proved by the Governor, providing for the establishment of a State 
Banking Department, under the supervision of the State Corporation 
Commission. All state chartered banks, savings institutions, trust 
companies and other corporations of the state authorized to receive 
deposits or to conduct any branch of the banking business are sub- 
ject to its provisions, as are also national banks receiving state de- 
posits. An examiner at a salary of $3,000 a year will have charge 
of the department; he will have an assistant and the necessary office 
force. It is provided that all state banks be examined at least once 
ayear. The funds for the maintenance of the department will be 
derived from assessments upon the banks based upon their total 
resources, including deposits, capital, surplus and undivided profits, 
as reported to the Corporation Commission in the preceding June. 
Their law prohibits dividends until a surplus of 10 % has been estab- 
lished and abolishes private banking, except as to firms and individ- 
uals operating on January 1, 1910. It becomes operative June 8. 





THE WARBURG CENTRAL BANK PLAN. 


R. Paul M. Warburg, of the New York banking house of Kuhn, 
I ] Loeb & Co., in a paper to be published by the Academy of Poli- 
tical Science of New York, has presented his plan for a central 
bank, which he prefers however to call the ‘‘ United Reserve 
Bank of the United States.”’ 

The following extracts from his address furnish a full exposition 
of the plan, and also his views upon the general subject. 

‘*The summary of a recent investigation undertaken by the BANKING Law JourRNAL 
discloses the fact that out of 5613 answers given by national and state bankers to the 
question: Do you favor a Central Bank if not controlled by ‘Wall Street’ or any 
monopolistic interest? 594 per cent were aflirmative, 7 per cent were undecided, and 
33% per cent were negative. Almost all the negative answers, as far as published, 
are based upon the argument that a Central Bank, if established, could not perman- 
ently be kept out of political or ‘Wall Street’ control. Between the opponents and 
the champions of a central bank plan there is complete unanimity of opinion that such 
a system should be tried in our country only if the dangers of ‘Wall Street’ or poli- 
tical control can be absolutely averted. 

‘*The main question at issue is this: Is it possible to evolve a plan which, while 
containing these elements of safety, will at the same time be completely practicable? 

Holding that conditions in this country differ materially from 
those in Europe, he does not favor an institution similar to those 
abroad, but rather a loose federation; more in the nature of a re- 
serve bank, as the name implies. With a capital of $100,000,000, 
taken either by the banks or the public; stockholders to have how- 
ever only a limited voting power and the dividends upon shares to 
be limited to say 4 per cent., the remaining profits to go to the Gov- 
ernment. 

The country is to be divided into twenty zones or districts, each 
to have a voluntary association; these are to choose say three-fifths 
of the directors of the United Reserve Bank, the stockholders one- 
fifth, and the chief Treasury officials, with enough others named by 
them, to constitute the remaining fifth. He regards it important 
that the directors chosen by the shareholders (one-fifth of the board) 
be commercial rather than banking men. 

The following functions are to be performed by the Bank: 

‘*(1) To accept deposits from the government of the United States and from the 
members of the Banking Associations only. No interest should be paid on such de- 
posits, but they might be counted as cash by the banks and trust companies making 
them. 

‘*(2) To buy from members of the Banking Associations, at a discount rate to be 
published from time to time, commercial paper having not more than twenty-eight 
days to run, and issued at least thirty days before the date of rediscounting. The 
aggregate amount which it might buy from each member should be restricted to a 
certain proportion of the unimpaired capital and surplus of such member, and the 
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aggregate amount issued by one issuer of commercial paper to a member of the Bank- 
ing Association and rediscounted with the United Reserve Bank, should also be 
limited to a certain proportion of such unimpaired capital and surplus. 

(3) To buy from member banks, at a discount rate to be published from time to 
time, commercial paper having more than twenty-eight days to run, but in any case 
less than ninety days. The aggregate amount to be rediscounted by the United Re- 
serve Bank from each member and the aggregate amount admissible from individual 
makers of notes should be restricted as under (2). Such paper, however, could be 
discounted by the United Reserve Bank only with the endorsement or guaranty of the 
Banking Association to which the member would belong. 

‘*(4) To buy, at a discount rate to be published from time to time, paper having 
no more than ninety days to run, drawn by a commercial firm on, and accepted by, a 
bank, trust company or banker, and endorsed by a bank, trust company or banker. 
One of these signatures should be that of a member of the Banking Association. Limits 
as to amounts of acceptances admissible from time to time for discount with the 
United Reserve Bank should be fixed by the Central Board. 

‘*(5) To buy bills on England, France, Germany (and such other countries as may 
be decided upon), such bills to havea maximum maturity of ninety days, to bear one 
commercial signature, to be drawn on and accepted by a well-known foreign banking 
house and endorsed by a member of the Banking Associations or a banker in good 
standing. The United Reserve Bank should have power to resell all bills that it 
might buy and to do all things necessary for their collection. 

‘*(6) To deal in bullion, and to contract for advances of bullion, giving security 
therefor and paying interest on such advances. 

‘*(7) To buy and sell bonds and treasury notes of the United States. 

‘*(8) To issue circulating notes, payable on demand in gold; such notes to be 
secured by bills, bought by the bank under provisions (2) to (5), and by gold to the 
amount of at least 334 per cent of the aggregate amount of outstanding notes. 

‘*(9) To establish branches in places where there are head offices of Banking As- 
sociations. Such branches under the direction of the Central Board of the United 
Reserve Bank, might do the same business as the head office. Each branch would 
have a local board, chosen by the Board of Managers of the local Banking Association 
to which board might be added some members of the commercial classes appointed 
by the head office in Washington. This local board would supervise the business of 
the branch bank, and elect its salaried president, subject to the approval of the central 
board in Washington. 

‘*(10) To request banks or trust companies, desirous of making use of the ser- 
vices, of the United Reserve Bank, to keep with its branches a cash balance commen- 
surate with the amount of business done by them. The United Reserve Bank should 
have the right to transfer sums of money from the account of one member to that of 
another upon their request. 

‘*(11) To join the clearing house associations of the various cities where the bank 
and its branches are located.” 

Mr. Warburg is of the opinion that if the stock were distribu- 
ted among the large number of banks of the country it would be im- 
possible that special interests could obtain control; that even if such 
interests purchased all the stock they could elect only one. fifth of the 
directors; and the limitation of dividends would not make the shares 
particularly attractive to such interests; furthermore he regards 
the limitation of functions a deterring element. 
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Touching the subject of efficiency he outlines the purposes thus: 

‘¢ A Central Bank acts as the central reserve of a nation. Its first duty is to see 
that a proper proportion is maintained between actual cash reserve and all demand 
obligations of the nation, which are payable in cash at the option of the payee, but 
of which the majority are habitually paid by exchange of credits. Its duty in this 
respect is two-fold: on the one hand, to protect and to strengthen the country’s 
holdings of gold, and on the other hand to establish and maintain a perfect system of 
credit, enabling the general banks to transform cash credits into actual cash with 
such absolute ease and certainty that the use of the cash credit, instead of the actual 
cash, will not cease, no matter what may happen. In other words, there must not 
remain the faintest possibility of hoarding during a crisis, or the system will fail. In 
order to assure this, cash credit must not only be as good as cash, it must be better 
than cash! The carrying of cash entails a risk of actual loss as well as of loss of in- 
terest; a cash credit is free from this first-named evil and, in addition, investments 
which can be quickly turned into cash credits bear interest. The general tendency 
of civilized people in a well organized country must therefore be to free themselves 
as rapidly as possible from cash and to transform it into the safer and more economi- 
cal cash credit or into assets which can be quickly transformed into cash credits. 
Every idle token of money must, therefore, under a modern system return without 
delay into the central reservoir, where it must be unreservedly available for every 
legitimate demand for cash. There must never arise any doubt that a legitimate de- 
mand for cash will be met promptly and that legitimate quick assets can be turned 
into cash credits. 

‘* If quick assets can be promptly and reliably turned into cash credits, and if 
cash credits can be turned into cash at will, then such credits never will be turned 
into cash at the same time, because nobody has any use for so much cash and there- 
fore he will not ask for it, as long as he is sure that he can get it. This is the only 
basis on which our modern system of immense demand gold obligations, built up on 
a comparatively small amount of cash, is safe.” 

Likening the proposed system to one of water supply, he points 
out that there are now 18,000 individual reservoirs, instead of one 
ample central one upon which all could rely, continuing thus: 

‘*Tf, however, a central system does not exist, everybody will hoard water, try- 
ing to steal it from his neighbor or from the community by tapping some source in 
order to create a supply of his own. He will lessen thereby the full supply that 
ought to be led into the central reservoir, without protecting himself adequately in 
time of danger. 

‘¢ The main function and object of a Central Bank is to make every dollar which 
lies idle return to the central money reservoir to make it available to the fullest ex- 
tent, wherever and whenever it can do good legitimately and to provide a system of 
mains, by which it can be conveyed quickly to any point of danger.” 

And adds: 

‘*The banks know that they can, in case of need, rediscount their legitimate 
bills with the Central Bank. The Central Bank, on the other hand, having a large 
investment in bills of short maturity, can, by increasing its discount rate, withdraw 
from new investments and thereby strengthen its reserve. Incidentally, by increas- 
ing the interest rate of the country, it attracts foreign money, wards off gold exports, 


and by throwing part of the burden on the general banks brings about a general con- 
traction of business.” * * * 
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‘+ Elastic note issue, that is, the power of a Central Bank to issue notes not fully 
covered by bullion, is an auxiliary measure. The Central Bank system becomes more 
pliable and safer by this addition because, the lines being less rigid, the fear of reaching 
the end of the tether is not so great; and, furthermore, since the result to be reached 
is not exclusively dependent upon the discount rate, the latter need not be changed 
so often and so drastically as with an inelastic system. 

‘*To return to our metaphor: Note issue represents an auxiliary reservoir. 
Where it does not exist, the men in charge of the Central Reservoir have to advance 
the price for water so as to discourage extravagant use whenever the available sup- 
ply falls below a safe margin. Unsecured note issue enables the managers to use this 
auxiliary supply, which renders it possible often to provide for the needs without in- 
creasing the price for the water, where the increased demand is normal and only tem- 
porary.” 

The central bank must regulate, as its chief function; this is put 
tersely in the following words: 

‘‘With us the general banks, which are the consumers and represent the con- 
sumers, are at the same time the regulators. Where everybody regulates himself, 
there is anarchy and chaos in times of stress. Money making and the maintenance of 
a safe proportion between cash and cash obligations are at times distinctly opposed 
functions, and the performance of these functions should lie in entirely separated 
bodies. The general banks must remain money-making concerns, administered with 
the full responsibility of being able to meet all possible cash demands by available 
cash credit. To guarantee that every cash credit can be met, if desired, by actual 
cash payment, and to avoid the possibility of such general demand for cash—this is 
the function of the Central Bank.” 

Referring to the discount functions, he says: 

‘* While this plan would be of immense advantage to the banks, inasmuch as it 
would enable them without difficulty to turn into cash at once about one-third of the 
bills which they have discounted, it would at the same time not encourage reckless 
banking or speculation. No customer and no bank will dare to enter into extended 
commitments on the strength of an advance of twenty-eight days. What will hap- 
pen after this lapse of time he does not know, and he must be prepared for possible 
retrenchment by the United Reserve Bank. 

‘* Moreover, some rule would have to be established. that the aggregate amount 
of such short bills sent in for discount by any bank should not exceed a certain per- 
centage of its capital and surplus, and that the aggregate amount of- paper sent in for 
discount issued by one individual or concern should not exceed a part of such surplus 
and capital. This method would appear to be entirely safe; if deemed necessary the 
twenty-eight days’ limit might be reduced to twenty-one days. In the writer’s opin- 
ion a twenty-eight day limit is conservative. ” 

Mr. Warburg also makes provision for the discounting of bills 
based upon foreign trade operations, so as to give Americans an op- 
portunity to obviate paying to European banks for financing their 
trade. He would of course have the Bank buy foreign bills at any 
time, in order to be able to command gold. 

‘*We now have a fair outline of the normal functions of the United Reserve Bank. 
Although restricted in its dealings to the utmost limit of safety, with respect both to 
its scope of transactions and to its circle of clients, its effect will be most far-reaching. 

‘The cash reserves now scattered and useless will be concentrated into an effective 





314 THE BANKING LAW JOURNAL. 


Central Reserve. The general banks will hold a sufficient amount of till money for 
their requirements, but as a reserve they must hold a cash balance with the United 
Reserve Bank, commensurate as at present with the aggregate amount of their de- 
posits. If cash is withdrawn from the general banks, they in turn will draw on the 
United Reserve Bank for their needs and will replenish their balance by sending to it 
for discount short or long bills. As aresult the dreaded cash withdrawal will lose 
its terrors for the banks. * * * 

‘*While banks now immobilize their assets by buying commercial paper which is 
legitimately issued, but which is practically non-negotiable, and while they use for 
quick assets call loans on the stock exchange, that cannot be called in a panic ora 
time of stringency which falls short of panic,--the new system makes commercial 
paper a quick asset which can be converted into a cash credit or into actual cash. 
Our present scandalous system, of attempting to regulate the money market of the 
entire country by first pouring money into the stock market, and then withdrawing 
it, creating inflation and exorbitant security prices, followed in due course by strin- 
gency and unnecessary price depression, will give place to more orderly movements, as 
our discount markets develop.” 

After criticizing our present bank-note system, he concedes the 
need of doing something to take care of the 2% bonds held by banks, 
and recommends that they be funded into a higher rate bond. 

Mr. Warburg presents cogent replies to the objections raised 
against a Central Bank by Mr. Victor Morawetz and Prof. Sprague of 
Harvard, which have been discussed in previous numbers of the 
JournaL. He dismisses the fears that the Bank might be controlled 
by political or special interests, as unfounded. 

Touching the objections that the country is so large, he asserts 
that the very size and resources of the country require a more effi- 
cient system, with a proper central regulator. As to Mr. Morawetz’ 
plan in detail he says: 

‘‘Leaving aside this phase of the question, the system is unsound for these 
further reasons: 

‘*(1) Our examination of modern systems has shown that note issue is only a 
side question. It is a poor plan, therefore, to try to solve the main problem by at- 
tacking an auxiliary part of it. It is just as unsatisfactory as the attempt to repair a 
broken-down dynamo by readjusting the storage battery attached only to an auxiliary 
emergency device. 

‘¢(2) Notes issued by banks are in no way different from demand deposits, since 
for both, payment in cash may be demanded. It is an unfair and unscientific plan to 
secure one depositor by 50 per cent or 60 per cent of cash, while the other must be 
satisfied with 20 per cent. 

‘*(3) It is a faulty system that will change practically the whole outstanding 
currency carried in the pockets of the people into money which the banks may not 
hold when it is paid into them. 

‘¢(4) It is an anomalous and unsound system that allows a bank to pay its credi- 
tors in notes which it may not carry as reserve, or that forbids it to carry as reserve 
against a deposit, notes the very receipt of which may have created such deposit. 

‘*(5) The Morawetz plan tries to solve the problem exclusively by issuing more 
or less currency. But it is cash credit, not currency, which is required most frequent- 
ly. The two are not identical. 
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‘+ (6) A bank is safe in granting time loans against time money which it may 
have taken; the excessive granting of time loans (loans and discounts) against call 
loans (deposits) is dangerous and often the cause of financial disturbances. A bank, 
already overextended, makes its conditions more dangerous by granting further accom- 
modation through note issue. For increased note issue means an increase of demand 
obligations, while rediscounting of paper with a United Reserve Bank means an out- 
right sale of assets. That is, cash credit or cash becomes available without the creation 
of a new and dangerous demand obligation. 

‘*(7) The vicious system of separated, disconnected and competing reserves re- 
mains the same. * * * 

‘* The plan would leave the Treasury money either wastefully piled up and with- 
drawn from circulation, or it would leave to the Secretary of the Treasury arbitrary 
power to dispense favors by depositing the funds wherever he may prefer. It would 
leave promissory notes as immovable in the future as in the past, with no hope of ever 
developing a modern system of bills of exchange. I have no hesitation in saying that 
it would be a most reckless experiment, on entirely new and untried lines, and it 
would in my opinion lead to certain disaster.” 

Respecting Prof. Sprague’s objections, he regards as mistaken, 
the idea that branch banks are necessary under the system; that 
fluidity of credit is not dependent upon the establishment of branch- 
es; that the danger of over-expansion is actually non-existent, since 
the restraint upon it is provided for, and can easily be regulated. 

In conclusion the following paragraphs are pertinent and cogent: 

‘**One more word in closing. The thought in general with people who have not 
studied the question is that a Central Bank isa step towards monopoly. The reverse 
is the truth. Wherever a Central Bank exists, it is the backbone of the independent 
institutions in their fight against the overpowering influence of the large stock banks, 
as they exist in England, France and Germany. It is all important that it should be 
clearly understood that the United Reserve Bank, by creating safe conditions, would 
make the small banks independent, where they now have to rely, and are dependent, 
on the goad-will of their big sisters or the often doubtful ability of the Secretary of 
the Treasury to help. A Central Reserve Bank properly organized is not an oligarch- 
ic but a democratic institution; it would mean safety for all, hardship for none. 

‘* There is no good reason why the existing banks should oppose it. Wherever 
a Central Bank has been established the vested interests at first tried to prevent its 
creation. They saw only the danger of a change in business conditions which, though 
bad in general, had been profitable to them. They recognized only later that by the 
change they were enabled to transact their business in safety and that therefore they 
could do a much larger business. There is not one of these countries, in which op- 
position ran high against a Central Bank, where today a move to do away with the 
Central Bank system would meet with the slightest support. Neither the socialist nor 
the capitalist would dispense with it; it has become one of the fundamental parts of 
the economic life of a modern nation, like the telegraph or the railroad. * * * 

‘¢T am inclined to think that ignorance about what a Central Bank really would 
mean was more responsible for the popular antagonism that existed so long against 
such a system, than the ghost of Andrew Jackson. Good American citizens, who 
lived two generations nearer than we do, to the dissolution of the last Bank of the 
United States, and were more familiar with its history than are the people of today, 
did not consider it an un-American institution.” 
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ll. FORM AND INTERPRETATION (Continued). 
SEALS ON BILLS AND NOTES. 


HE courts have long indulged in differences of opinion as to the 
effect of placing a seal upon a negotiable instrument. The 
law merchant did not cover sealed instruments, and originally 
a seal was held to destroy the negotiability of either a bill or 

note. Thestatute of Queen Anne, which, in 1705, gave to promis- 
sory notes the character of negotiable instruments, did not extend to 
instruments under seal. This rule has in general been recognized in 
the United States, except where changed by statute. The rule that 
a seal destroyed the negotiability of the paper to which it was at- 
tached did not work out well in practice but it wasa long time before 
this fact came to be recognized. One effect of the rule was to open 
the door to possibilities of fraud, for it would be a comparatively easy 
matter to affix seal to an instrument, which originally bore no seal, 
and thereby change the nature of the instrument. In some of the 
older cases it was held that the mere presence of a seal upon an in- 
strument, without any recognition of the sealin the body of the in- 
strument by some such phase as ‘‘witness my signature and seal,” or 
‘‘signed and sealed,” did not convert the paper into a sealed instru- 
ment. Anderson v. Bullock,4 Mumf. 442. 

One line of reasoning upon which the rule was supported was that, 
since the addition of the seal gave the holder of the instrument greater 
rights with reference to the time within which he might bring his 
action upon it, he ought in exchange to waive certain other rights, 
and the only logical subject of waiver seemed to be the advantages 
secured by negotiability. Thecase of Rawson v. Davidson, 49 Mich. 
607, was an action ona promissory note, containing the words ‘‘wit- 


For convenience, the New York statute is used as the basis for these articles. 
The section numbers referred to, therefore, are the numbers that appear in that 


statute. All questions relative to or suggested by it will be answered by our Legal 
Department. 
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ness my hand and seal,” and bearing a seal after the maker's signa- 
ture. The right of the plaintiff to recover turned upon the question 
whether the addition of the seal so worked on the legal nature of the 
instrument as to deprive it of the quality of negotiability. It was 
held that it did in these words: ‘*The addition of the seal, we think, 
operated to enlarge the remedial rights of the promisee under the 
statute of limitations and rendered the contract suable in covenant 
at any time withinten years after the accruing of the cause of action. 
In the absence of the seal the time would be six years. The paper 
was obviously made a specialty (contract under seal) in order to se- 
cure remedial advantages, but when this was done it involved a 
waiver of particular qualities, and the contract was excluded from 
the description of instruments declared” negotiable by the statute. 

In Muse v. Dantzler, 85 Ala. 359, it was held that a seal on a 
promissory note made the instrument a bond. Although there was 
no reference to the seal in the body of the note. Brown v. Jordhal, 
32 Minn. 135, was a similar case. The note sued on, instead of bear- 
ing the ordinary adhesive seal, was marked in ink with a circular 
scroll with the word seal written inside. In denying the attributes 
of negotiability to the instrument the court said: ‘The rule that an 
instrument under seal, though otherwise in the form of a promissory 
note, is not (certainly when executed by a natural person, however 
it may be when executed by a corporation) a negotiable note, entitled 
to such privileges and immunities, is universally recognized, and is 
not disputed in this state.” There was no recital of sealing in the 
instrument. On this point the court said: ‘‘It would be difficult to 
conceive how the party could express that the device was intended 
for a seal more clearly than by the word ‘seal’ placed within and 
made part of it.” 

With reference to paper executed by corporations, the rule be- 
came firmly established that, where the paper contained no state- 
ment of sealing, the seal alone would not be held to affect its nego- 
tiability. As was said in Bank v. Railroad Company, 5 S.C. 156, 
‘* The seal of a corporation is not in itself conclusive of an intent to 
make a specialty. It is equally appropriate as a means of evidencing 
the assent of a corporation to be bound by a simple contract as by a 
specialty.”’ Mackay v. St. Mary’s Church, 15 R.I. 121, was an ac- 
tion on a corporate note bearing a paper seal. The defendant 
claimed that the seal made the note non-negotiable. It appeared 
that the vote of the corporation did not authorize the treasurer to 
make a note under seal; the note itself did not purport to be under 
seal; the seal was not that of the corporation and the treasurer did 
not testify that it was his seal or that he put iton. In all other re- 
spects the instrument was in the form of an ordinary, negotiable, 
promissory note. Thecourt considered that the instrument was but 
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a ‘‘ bit of unnecessary ornament” not affecting the negotiability of 
the paper. 

The evolution of the doctrine that a seal does not deprive corpo- 
rate obligations of negotiability may be traced by the following de- 
cisions. In Bank of Rome v. Village of Rome, 19 N. Y. 20, the vil- 
lage had issued bonds under its corporate seal in aid of a railroad 
company, and the latter sold some of them to a bona fide holder. 
The question raised was whether the purchaser was subject to a 
defense available against the railroad company. It was held that 
the bonds were negotiable to the extent that they were exempt in 
the hands of a bona fide holder from a defense which could have 
been set up against the railroadcompany. In Brainerd v. New York 
and Harlem Railroad Co., 25 N. Y. 496, the court was called upon to 
decide whether certain railroad bonds under seal were negotiable. 
This question, together with others presented, ‘‘ might have been 
very grave questions in this state a few years ago,” said the court. 
And further: ‘‘the point of objection, when it is sought to bring 
such securities within the law of commercial paper is that, being 
under seal, they are deeds, and commercial instruments are simple 
contracts. But when such obligations are issued to secure the pay- 
ment of money upon time, and contain on their face an expression 
showing that they are intended to pass from one person to another, 
and thus to perform the office of bills and notes, or of money, as the 
words ‘ bearer,’ or ‘assigns,’ or ‘the holder,’ or the like, the courts 
of this country with a single exception, and those of this state, with- 
out any exception, have concurred in attaching to them the attrib- 
utes of commercial paper.” The subsequent case of Dinsmore v. 
Duncan, 57 N. Y. 573, held that the negotiability of a United States 
treasury note was not restrained or affected by the fact that it was 
under the treasury seal. It was there said: ‘‘ There are, no doubt, 
decisions that an instrument under seal is not negotiable. These 
cases refer to private obligations between individuals. They are not 
to be extended to the case of public securities like those issued by 
the government, and intended to seek for a market throughout the 
civilized world. The seal was not placed there to restrain their ne- 
gotiability, but rather to stamp them as genuine, wherever they 
might be in circulation.” 

In Weeks v. Esler, 143 N. Y. 374, a comparatively recent decision , 
the instruments sued upon were in the form of promissory notes of 
a corporation known as the Electric Power Company, signed by the 
president and treasurer. The defendant was the payee and they 
came to the hands of the plaintiff for value. Upon the corner of each 
note were impressed the words ‘‘The Electric Power Company. In- 
corporated. Seal. 1889,” and it was argued that the presence of this 
seal deprived the notes of their negotiable character. It was held 
that the mere presence of the seal on the notes, unaccompanied by a 
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single fact evidencing that the company’s officers intended to, or 
did, affix them, was quite insufficient to have any effect upon the 
apparent negotiability of the notes. The court declared that the 
presumption attaching ordinarily to seals of corporations, when af- 
fixed to deeds or other instruments, does not exist as to promissory 
notes, and that, in the absence of any recital that the seal of the cor- 
poration was affixed, and of any evidence to show the fact of seal- 
ing, or that the corporate seal was impressed, or that it was the cor- 
porate seal, the notes could not be regarded as sealed instruments. 
Chase National Bank v. Faurot, 149 N. Y. 532 followed Weeks v. 
Esler. The plaintiff there sought to recover against the indorser of 
a note made by a corporation, bearing on its face the words ‘‘New 
York Construction Company. Seal.” The note did not recite a seal 
and no attempt was made at the trial to establish the seal by proof, 
or to show that it was affixed by the authority of the corporation. It 
was held that the note was negotiable. 

The Negotiable Instruments Law (section 25 of the New York Act) 
has now settled the matter by providing that ‘‘the validity and nego- 
tiable character of an instrument are not affected by the fact that it * * 
bears a seal.”” The decisions referred to, however, serve to illustrate 
the law in those jurisdictions which have not adopted the Negotiable 
Instruments Law and have no other statute governing the question. 

REQUIREMENTS AS TO DATE. 

The date of a negotiable instrument isimportant in many respects. 
An undated instrument is an inconvenience in the commercial world 
and likely to produce confusion. It would be difficult to ascertain 
the rights of the parties to an undated instrument in circulation, ex- 
pressing an obligation payable four months or six months after date. 
If no date appears, how is the bona fide purchaser, without knowl- 
edge of the date of issue, to determine when the obligation is due, 
and when notice of dishonor should be given? Under these circum- 
stances the payee or other proper person would be authorized to in- 
sert the correct date as between the immediate parties. (This question 
will be referred to in a later article.) However, many reasons sug- 
gest themselves why the payee ought not to be allowed, as between 
himself and the makers and indorsers, to insert an improper date, 
for by so doing he might materially increase the obligation to be 
paid. For instance, if a three-month note is issued without being 
dated, the payee can, by ante-dating it a year, increase the obliga- 
tion a full year’s interest, and at the same time render the note eight 
months past due at the time it wasissued. On the other hand if the 
payee post-dates the instrument, some of the parties to the instru- 
ment might die before the apparent date of issue and thus would be 
presented the anomaly of a note bearing the genuine signatures of 
parties who died before the date of the instrument. Nevertheless an 
undated instrument was held valid at common law and is now valid 
under section 25 of the Negotiable Instruments Law. 
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It is provided in section 31 of the Negotiable Instruments Law 
that an instrument is not invalid for the reason that it is ante-dated 
or post-dated, provided this was not done for an illegal purpose. The 
person to whom an instrument so dated is delivered acquires title as 
of the date of delivery. Section 30 provides that a date written upon 
a negotiable instrument is presumptively correct. 

It was held in Albert v. Hoffman, 117N. Y. Supp. 1043, (Bankinc 
Law JourNna.L, September 1909, p. 675) that the purchaser of a post- 
dated check was not put upon inquiry by reason of the date. 

In an English case, Boehm v. Sterling, 7 T. R. 432, the defendants 
had delivered their check nine months after it boredate. Sometime 
thereafter it was negotiated by the holder to the plaintiffs who took 
it for value, and in good faith. As between the original parties there 
was a defense, and it was claimed that the plaintiffs took with notice 
of dishonor, and subject to the equities between the original parties, 
simply because they had taken the check so long after it bore date. 
It was held that the defendants could not take advantage of this ob- 
jection, which appeared on the face of the check at time it was issued. 

Huston v. Young, 33 Maine 85, was an action by an indorsee 
against the maker of a note, dated January 14th, 1847, payable two 
years after date. It was held that the maker was not entitled to 
show that the note was by mistake dated a year ahead, and thereby 
establish that the action was prematurely brought. The plaintiff 
was a bona fide holder, having no knowledge of a mistake in the 
date, and he had a right to consider it as correctly written. He was 
authorized to regard the note as a true exposition of the contract be- 
tween the original parties, and could not be prejudiced by an error 
in it, arising from their mistake, of which he was ignorant. 

In Cowing v. Altman, 71 N. Y. 435, it appeared that, in pursuance 
ofan arrangement between an assignee in bankruptcy and creditors 
of the bankrupt, a check for additional compensation, dated the day 
it was drawn, was deposited with a third person, to be delivered to 
the assignee upon his discharge. The check remained in the hands 
of the depositary for fourteen months, when it was delivered to a 
bona fide purchaser for value upon the order of the assignee. Upon 
being presented for payment, the check was dishonored. It was de- 
cided that the holder could enforce it against the drawer. The de- 
fendant claimed that the check was dishonored at the time that it 
came to the hands of the plaintiff, the claim being based on the fact 
that the check was dated fourteen months before the plaintiff received 


it. Ordinarily such a lapse of time between the date and the trans- 
fer of a check affords a just presumption of dishonor. But the date 
of a check is only presumptive evidence of the time it was issued. A 
check, or other negotiable instrument has no inception until delivery, 
and for all legal purposes it is to be considered as made on the day it 
is delivered. And when the date and the time of delivery are not 
coincident, the time when it in truth has its inception may be shown 
to avoid imputation that it was dishonored when received by holder. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


UNAUTHORIZED GUARANTEE OF LOAN BY NATIONAL 
BANK. 


Daty to account for money actually received under void contract of guarantee. 


The Citizens Central National Bank of New York v. Appleton, Supreme Court of the United States, 
February 21, 1910. N.Y. Law Journal, March 15, 1910. 


A national bank guaranteed the repayment of a loan, made to one of its debtors 
by another bank, in consideration of the payment of the debt owing the national 
bank out of the amount loaned. The guarantee was outside of the powers of the 
national bank, but it was held that, while the national bank could not be held liable 


for the repayment of the entire loan, it could be compelled to account for the amount 
of money actually received. 


Mr. Justice Haran, delivered the opinion of the court. 


This action was commenced in the Supreme Court of New York 
by the receiver of the Cooper Exchange Bank, a New York corpora- 
tion against the Citizens’ Central National Bank of New York, a na- 
tional bank corporation formed by the consolidation (R. S. pp. 5220 
and 5221) of the Central National Bank of the City of New York with 
the National Citizens’ Bank of the same city. The action was dis- 
missed on demurrerto the complaint, and that judgment was affirmed 
in the Appellate Division (116 App. Div. 404). But on writ of error 
to the highest court of New York the judgment was reversed (190 
N. Y., 417) and the cause was remitted to the Supreme Court of that 
State for judgment in accordance with opinion of the former «out.* 

* This decision is in the BANKING LAW JOURNAL for February, 1908 ; the pre- 
ceding decision is in the BANKING LAW JOURNAL for June, 19¢7. 
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The complaint alleges: 

That the defendant, the Citizens’ National Bank of New York, by 
the consolidation referred to acquired all the assets and became sub- 
ject to the liabilities of the Central National Bank of that city; 

That on and prior to January 4, 1904, one Michael Samuels was 
indebted to the Central National Bank in the sum of $10,000; 

That ‘‘at the instance and request of Samuels, trading under the 
name of Mikael Samuels & Co., and the Central National Bank of the 
City of New York,” the Cooper Exchange Bank k aned and advanced 
to the former the sum of $12,000, Samuels executing his written ob- 
ligation, dated January 4, 1904, to return or repay the same on or 
before four months after date, with interest, and at the same time 
the Central National Bank of the City of New York, under seal, exe- 
cuted a written guaranty for the payment of the debt, as follows: 
‘*For and in consideration of one dollar and other good and valuable 
considerations, the Central National Bank of the City of New York 
hereby guarantees to the Cooper Exchange Bank the payment at ma- 
turity of aloan of twelve thousand dollars made this day to Mikael 
Samuels & Co. by the Cooper Exchange Bank’”’; 

That previous to the obtaining of said loan of $12,000 Samuels 
‘‘agreed with the said Central National Bank to pay toit the said sum 
of $10.000 of the said $12,000 so obtained, and the said loan was ob- 
tained by the said Mikael Samuels and was guaranted by the said 
Central National Bank in order that the said Central National Bank 
might obtain the said sum of $10,000, which it did receive and which 
was owed to it by the said Samuels”; 

That previous to the maturity of the loan, namely, on January 
30, 1904, only a few weeks after the loan was made, Samuels was 
adjudged a bankrupt; and 

That no part of said loan had ever been paid, except $1,000, which 
was paid April 7, 1906. 

The Court of Appeals of New York—Cullen, C. J., delivering the 
opinion-—held, and the counsel for the Cooper Exchange Bank con- 
ceded in thatcourt, that no recovery could be had against the guaran- 
teeing bank in excess of the amount actually received by it out of 
the $12,000 loaned, as above stated (190 N. Y., 417). The case being 
re nitted totheinferior State court, judgment was therefore rendered 
against the defendant only for $10,000, with interest from January 
4, 1904, with costs in all courts. 

The plaintiff in error insists that the guaranty given by 
the Central National Bank to the Cooper Exchange Bank wes beyond 
its power, was in violation of the National Banking Act, and there- 
fore could not be made the foundation of an action against the guar- 
antor bink. But this action need not be regarded as one on the 
written contract of guaranty, but as based on an implied contract be- 
tween the Cooper Exchange Bank and the Central National Bank, 
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whereby the latter, under the circumstances disclosed by the record, 
came under a duty to account to the former for the $10,000 of the 
$12,000 actually paid to Samuels at its request and on its guaranty. 
The law would be very impotent to do justice if it could not, under 
those circumstances and without violating established legal principles, 
compel the Central National Bank to recognize and discharge that 
duty. Samuels owed the Central National Bank $10,000, and—with 
knowledge perhaps of his financial condition—he was put forward 
by that bank to obtain $12,000 from the Cooper Exchange Bank, so 
that it could get $10,000, out of that sum for its own use. The cir- 
cumstances show that the latter bank would not have loaned the 
money to Samuels except at the request and on the guaranty of the 
Central National Bank. All this, it may be observed, occurred 
under a previous agreement between the Central National Bank and 
Samuels, that that bank was to have $10,000 of the $12,000 in dis- 
charge of its claim upon him. In short, the Central National Bank, 
by means of the device mentioned, got $10,000 of the money of the 
Cooper Exchange Bank for its own use; and having used it for its 
own benefit it now seeks to avoid liability therefor upon the ground 
that it wis not allowed by the law of its creation to execute the 
guaranty in question. We know of no adjudged case that stands 
in the way of relief being granted as asked by the plaintiff. But 
there are many that will authorize such relief. 

We need not go farther. It is entirely clear that the judgment 
against the defendant ba1rk — which came into the possession of the 
property and was subject to the liabilities of the Central National 
Bink —wvis consisteat with sound legal principles and was intrinsic- 
ally right, even if the guaranty in question was beyond the power of 
the guaranteeing bank, under the national banking statutes. What- 
ever may be said as to the validity of the written guaranty, now al- 
leged to be illegal, the judgment can be supported as based wholly 
on the implied contract which made it the duty of the Central Na- 
tional Bank, under the facts disclosed, to account to the Cooper Ex- 
change Bank forthe money obtained from the latter in execution of 
the agreement made by the former with the borrower. 

The judgment must be affirmed. 

It is so ordered. 


INSTRUMENT PAYABLE OUT OF PARTICULAR FUND-- 
NECESSITY FOR VALUABLE CONSIDERATION. 


Maynard ¥. Maynard, Supreme Judicial Court of Maine, September 4, 1909. 75 Atl. Rep. 299. 
* 1, The payee of an order, payabie out of a particular fund, cannot maintain an 
action thereon against the drawer. In such a case the payee is a mere assignee of 
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the property, and, if he fails to receive it, his remedy is an action on the original 
consideration. 

2. A written order for the payment of money must be supported by a valuable 
consideration. The consideration of love and affection is not sufficient to support 
such an order given by a woman to her son. 


Assumpsit. The declaration is as follows: ‘Ina plea of the case, 
for that the said defendant, at said Machias, on the 28th day of De- 
cember, A. D. 1907, for value received of the plaintiff, drew her 
order in writing under her hand of that date, directed to George F. 
Carey and Deola C. Getchell, trustees, therein and therely request- 
ing the said trustees to pay to the plaintiff, or his order, the sum of 
eight hundred and eight dollars and thirty-four cents, and charge the 
same to her account; and the plaintiff on the date of this writ, pre- 
seated the said order to the said trustees for their acceptance and 
paymeat, which the said trustees then and there refused to do, of 
which the said defendant then and there had due notice, and was re- 
quested to pay the same, whereby she became liable, and in consid- 
eration thereof promised the plaintiff to pay him thatsum on demand.” 

The order given by the defendant to the plaintiff is as follows: 

Machias, Dec. 28, 1907. 
George F. Carey and Deola C. Getchell, Trustees. 

Please pay from my interest and income account to 
the order of Emery H. Maynard the sum of eight hundred 
and eight dollars and thirty-four cents, and charge same 
to my account. Lauretta Maynard, 

Legatee under will John F. Harmon, 


WuirenHouse, J. This is an action against the drawer of an order 
for the sum of $808.35. The plaintiff is the son of the principal de- 
fendant, and the alleged trustees, Carey and Getchell, were consti- 
tuted trustees by virtue of a trust deed from one John F. Harmon, by 
the terms of which personal property of the face value of $42,cco was 
assigned to the said Carey and Getchell, upon the condition and 
stipulation among others that they should pay to the defendant *‘‘so 
much of said annual income as they in their judgment deemed to be 
necessary for the comfortable support of the said Lauretta, but in no 
event are they to pay her any part of the principal trust fund.”” The 
trustees refused to accept the order. It appears from a copy of the 
order (made a part of the case by agreement of the parties) that the 
defendant directed her trustees to pay the amount named from her 
‘interest and inc »me account.” It will be seen from the terms of 
this order that the sum tobe paid was not payable absolutely and at 
all eveits, but was payable out of a particular fund, namely, her ‘‘in- 
terest and income account.” 

‘‘The drawer of an order payable in chattels or out of a particular 
fund does not undertake that he will pay the amount of the order in 
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case the drawee refuses or failsto comply therewith. * * No suit can 
therefore be maintained by the payee against the drawer upon an in- 
strument of this character; the payee is the mere assignee of the 
property, and, if he fails to receive it, his remedy is in an action on 
the original consideration or cause of action against the drawer.”’ 21 
A. & E. Enc. Law, 940. 

The defendant accordingly contends in the first place that the ac- 
tion is not maintainable because the order cannot be treated as a bill 
of exchange. But it is further contended that even if the order car- 
ried with it the mother’s implied promise to pay it if her trustees did 
not, the action is not maintainable for the reason that the only con- 
sideration for the order is shown by the evidence to have been love 
and affection and not a valuable consideration. 

‘*4 valuable consideration is necessary to support any contract, 
and the rule makes no exception as to the character of the considera- 
tion respecting negotiable instruments when the consideration is 
open toinquiry. Therefore, a consideration founded on mere love 
and affection, or gratitude, is not sufficient to sustain a suit on a bill 
or note; as, for instance, when a bill or note is accepted or made by 
a parent in favor of a child, or vice versa, it could not be enforced 
between the original parties, the engagement being gratuitous upon 
what is called a good, in contradistinction to a valuable, considera- 
tion.”” 1 Daniel, Nego. Inst. (4th Ed.) § 179. 

‘‘A good or meritorious consideration will not suffice to support 
asimple contract. A promise founded upon consideration of affec- 
tion or gratitude is deemed in law a mere beneficence, and cannot 
be the foundation of a legal action.” 6 A. & E. Enc. of Law, 679; 
Fuller v. Lumbert, 78 Me. 325, 5 Atl. 183. 

Inasmuch as it clearly appears from the plaintiff’s own testimony 
that this was an unsuccessful attempt on the part of his mother to 
make him a present of the amount named in the order, and the only 
consideration for the order was beneficence, the certificate must be: 

Judgment for the defendants. 


—_+,4,.4,—__ 


LIABILITY OF BANK FOR PAYMENT ON FORGED CHECK. 


Pratt v. Union National Bank, Supreme Court of New Jersey, December 21, 1909. 75 Atl. Rep. 313. 


The plaintiff drew a check on the defendant bank on August 9, 1906. The 
payee’s indorsement was subsequently forged and the defendant paid the check. 
Some time in the spring of 1908 the plaintiff was notified of the forgery. The plain- 
tiff, on May 23, 1908, sent the returned check to the payee, who presented it to the 
defendant, demanding payment, but the bank disclaimed all liability. 

It was held: 

1. That the act of April 13, 1908, providing that ‘‘no bank shall be liable toa 
depositor for the payment by it of a forged or raised check, unless within one year 
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after the return to the depositor of the voucher of such payment such depositor shal] 
notify the bank that the check so paid was forged or raised,” did not apply. The 
action in question accrued before the statute took effect, and it was held that the 
Statute could have no retroactive effect. 

2. That the fact that no demand had been made was not a defense for the rea- 
son that it appeared that the bank had disclaimed any liability, and that a demand, 
therefore, would have been futile. 

3. That the plaintiff was not precluded from recovering because of his failure to 
discover and report the forgery, it appearing that he was not acquainted with his 
payee’s signature, and there being no reason for claiming that he ought to have 
known it. 

4. That the plaintiff's delay in giving notice to the bank was not a defense for 
the reason that the bank did not show that it had been injured or that its rights had 
been affected by such delay. 


Action by John Pratt against the Union National Bank. Judg- 
ment for plaintiff, and defendant appealed. Affirmed. 

TRENCHARD, J. John Pratt, the plaintiff below, was a depositor in 
the Union National Bank of Atlantic City. On August 9, 1906, he 
issued a check on that bank for $120.77 to the order of George W. 
Nock, and mailed it to Nock in Philadelphiain part payment of an 
open account. The check was received at Nock’s place of business, 
and his indorsement forged thereon by some person in his office. It 
was negotiated through several hands, and was finally presented to 
the Union National Bank and paid by it September 11, 1906. On 
November 7, 1906, the bank returned the canceled check to Pratt 
with his balanced passbook. It appears by the testimony that ‘‘early 
in the spring of 1908, it might have been later,’”’ Nock notified Pratt 
by letter of the forgery, and afterwards, on May 23, 1908, he obtained 
the check from Pratt, giving him a receipt for it, and presented it to 
the bank, demanding payment, which was refused, the bank disclaim- 
ing any liability. On October 24, 1908, this suit was brought in the 
Atlantic City District Court, and the judge, sitting without a jury, 
rendered a judgment for the plaintiff. The defendant appeals. At 
the outset, we remark that it may well be that the record before us 
presents no legal questions. There seemsto have been no request 
to find and no objection to the actual finding. But, considering the 
questions argued, we think the judgment is right. 

First, it is said that there can be no recovery, because no notice 
was given to the bank of the forgery within one year after the return 
to the depositor of the voucher. It is truethat the act of April 13, 
1908 (P. L. p. 428), provides that ‘‘no bank shall be liable to a deposi- 
tor for the payment by it of a forged or raised check, unless within 
one year after the return tothe depositor of the voucher of such pay- 
ment such depositor shall notify the bank that the check so paid was 
forged orraised.” It is also true the act providesit shall take effect 
immediately. The important question is whether the act has any ap- 
plication to case at bar. That depends upon whether it is intended 
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to be retrospective,or prospective only. We think it is prospective 
only. It is a rule of construction that all statutes are to be considered 
prospective, unless the language is express to the contrary, or there 
is a necessary implication to that effect. Harvey v. Tyler, 2 Wall. 
347, 17 L. Ed. 871; U.S. v. Heth, 3 Cranch, 413, 2 L. Ed. 479; Wash- 
ung v. Hunt, 47 N. J. Law, 256, affirmed Huntv. Washung, 48N. J. 
Law, 613, 9 Atl. 199. The statute in question contains no express 
language indicating that it isto have a retroactive effect, nor is there 
any such necessary implication. The action in question accrued be- 
fore the statute was enacted. To give it effect in this case would 
deprive the plaintiff of his existing remedy, for he did not discover 
the forgery until after the time limited by the statute had elapsed. It 
will be presumed that such was not the intent of the Legislature. To 
avoid such a result we should give the statute a prospective opera- 
tion. Weare of the opinion, therefore, that it does not affect this suit. 

Secondly, it is considered that the judgment should be reversed 
‘*because the evidence shows that no demand was ever made by the 
plaintiff or any one in his behalf upon the defendant for the payment 
of the check.” But it is to be observed that the subject-matter of 
the action is not the forged check, but the money of the plaintiff de- 
posited in the bank. A deposit being a loan payable on demand, the 
depositor may not as a general rule maintain an action to recover his 
deposit until he has first made a demand forits payment. But where, 
as in this case, he has drawn upon the account by check which has 
been paid to some one other than the payee, by reason of the forgery 
of the latter’s indorsement, a demand for the payment of the canceled 
forged check is not a condition precedent to the depositor’s suit for 
his deposit. 

Tie question which the defendant probably intended to raise, and 
has argued, was whether the action for the deposit could be main- 
tained in the absence of a demand for its payment. We have pointed 
out that as a general rule demand must be made. The reason for 
the rule is that, when banks are ready and willing to pay on demand, 
they shall not be annoyed by suit. Theimplied contract is that the 
banks shall keep a deposit until called for, and until the bank refuses 
to pay on demand, they are notin default. Titus & Scudder v. Me- 
chanics’ Nat. Bank, 35 N. J. Law, 588. But where the bank has dis- 
claimed liability, or where for any other reason the demand would 
manifestly be futile, none need be made. In the present case the 
bank repeatedly denied its obligation with respect to the moneys 
represented by the returned check. To make another demand by 
check or otherwise would have been an absurd and useless form. 

Thirdly, itis urged that plaintiff is precluded from recovery by an 
account stated between the parties. The argument is, plaintiff was 
put in possession of his balanced passbook and vouchers by bank on 
November 7, 1906, and his silence with respect to the forged indorse- 
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ment on the check converted it intoan account stated, by reason of 
the plaintiff's negligence in failing to exercise reasonable diligence 
in discovering the forged indorsement. But the underlying principle 
is that, having paid the check, the bank cannot charge the amount 
against the depositor, unless it shows a right to do soon the doctrine 
of estoppel or because of some negligence chargeable to the deposi- 
tor. The return to the depositor of his check with a forged indorse- 
ment, together with his balanced passbook, casts on him only the 
duty of reasonable care and diligence to examine the vouchers and 
account as stated by the bank, and to inform the bank of any errors 
thus discoverable. Harter v. Mechanics’ National Bank, 63 N. J. 
Law, 578, 44 Atl. 715, 76 Am. St. Rep. 224. . But reasonable dili- 
gence in the examination of the passbook and vouchers may often 
be entirely ineffectual to discover forged indorsements. It will al- 
ways be so when the depositor is unacquainted with the handwriting 
of the payee or other persons who indorse his checks. In the case at 
bar, it appeared that the plaintiff was not in fact acquainted with his 
payee’s signature, and there is no ground for claiming that he ought 
to have known it. He therefore did not fail in duty to the bank by 
not discovering the forgery on the return of the check. Indeed, he 
was entitled to assume that the bank, before paying the check, had 
ascertained the genuineness of the payee’s apparent indorsement. 
Harter v. Mechanics’ National Bank, 63 N. J. Law, 578, 44 Atl. 
715, 76 Am. St. Rep. 224. 

Lastly, it is said that plaintiff is estopped from recovery by his 
failure to give notice within a reasonable time to defendant of the for- 
gery of payee’s signature after discovery thereof. It does not appear 
at what precise date the plaintiff first discovered the forgery. It may 
have been early in the spring of 1908. It may have been later. He 
notified the bank on May 23, 1908. This judgment was rendered by 
the trial judge, sitting without a jury, and in order to reverse it on 
this ground we would be required to say as a matter of law that the 
delay wasan unreasonable one. This it seems to us, considering the 
state of the testimony, we cannot do. But assuming, without deci- 
ding, that there was an unreasonable delay on the part of the plaintiff 
in reporting the forgery after discovery, there remains for consider- 
ation the question whether it must appear, in order to preclude plain- 
tiff’s recovery, that, because of such negligent failure to give notice, 
the bank was prejudiced in its right of action against the forger or 
other third parties. While there is some conflict in the cases, yet 
the rule established by the great weight of authority is that a deposi- 
tor’s delay in giving notice to the bank of the forged indorsement 
of his check after he discovers it will not be a defense to his action 
against the bank to recover the amount of the check, unless the bank 
was injured by the delay. The doctrine of the responsibility of the 
depositor to his bank for the result of failure promptly to notify it 
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of the forgery was held in Hardy v. Chesapeake Bank, 51 Md. 562, 
34 Am. Rep. 325, to rest upon the principle of an estoppel in pais, 
which may be invoked, to prevent injustice only by one who can show 
that he has acted, or refrained from acting, by the conduct of another 
which would ordinarily influence other persons; and the court, rely- 
ing on this doctrine, held that it was incumbent upon the bank to 
show that it had been actually misled to its injury by the conduct of 
the depositor. There isno presumption of disadvantage to the bank; 
that must be affirmatively shown. Wind v. Fifth Nat. Bank, 39 Mo. 
App. 72. 

Since in the present case there was no evidence, and no attempt to 
show, that the bank was injured or its rights affected by the delay, 
clearly the plaintiff is not estopped from recovery because of such de- 
lay. 

The judgment of the court below will be affirmed. 


a ++, 4, 


SPECULATION WITH NATIONAL BANK FUNDS. 


Liability of directors permitting stock speculations with bank funds. 


McKinnon v. Morse, United States Circuit Court, Southern District of New York, March 9th, 1909. 
The directors of a national bank, who permit the officers of the bank to use the 
funds of the bank in the purchase of stocks of speculative value, are personally 
liable to the stockholders for the amounts thereby lost. 


Action by Charles W. McKinnon, as agent for the shareholders of 
the National Bank of North America in New York, against Charles 
W. Morse and others. 


Coxe, J: The defendants Havemeyer and Flagler demur to the 
bill filed by the complainant, as agent for the shareholders of the 
National Bank of North America, to recover moneys alleged to have 
been lost by Curtis and Morse, President and Vice-President, res- 
pectively, of the bank, in w#/tra vires transactions which were well 
known to the defendants and in which they participated. 

It will greatly simplify the discussion if it be remembered that 
the bill is based upon the proposition that the defendants are charged 
with using the funds of the bank in stock speculations. 

The bill alleges with great particularity various transactions in 
which the funds of the bank were used in the purchase of stocks of a 
highly speculative and fluctuating character. It avers that the de- 
fendants knew of these transactions, assented thereto and ratified the 
same by receiving profits therefrom. 

If these allegations be true the liability of the defendants is es- 
tablished. Stock speculation is no part of the business of a national 
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bank. First National Bank v. Exchange Bank, g2 U. S. 122, 128; 
Bank v. Converse, 200 U. S. 425, 439. Directors who engage in or 
knowingly permit it are unfaithful to their trust and are liable for 
losses thus occasioned. They are chosen as the guardians of the 
funds of the bank to protect them from forbidden and unlawful uses 
and are not permitted tosubject them to hazardous and w/fra vires 
risks for their own benefit or for the benefit of others. If they 
knowingly permit the fund, which it is their duty to guard, to be 
plundered, they are liable and must restore the lost property. The 
bill does not charge the defendants with liability because of ignorance 
and neglect of duty as in Briggs and Spaulding, 141 U. S. 132, but it 
alleges actual knowledge and affirmative participation in the unlaw- 
ful acts of the officers of the bank, which produced the losses com- 
plained of. 

The demurrers are overruled, the defendants to answer within 
twenty days after the service upon them of a copy of the order. 


— ~, 
“+ “- 


RIGHT OF BONA FIDE PURCHASER TO RECOVER ON 
NOTE. 


Notice of contemporaneous agreement not a defense. 


Farmers’ Bank of Roff v. Nichols, Supreme Court of Oklahoma, January 11, 1910. 106 Pac. Rep. 834. 

A note for insurance premiums was made payable to a life insurance agent, the 
agent agreeing to ‘‘refund”’ it, or the amount in cash, if the maker, upon investiga- 
tion, found the insurance company not to be as represented. The maker was not 
satisfied with his investigation and gave notice to the agent, and then notified the 
plaintiff bank, which subsequently purchased the note, of the agreement. It was 
held that the bank, having purchased the note in the regular course of business, 
before maturity, and for a valuable consideration, was entitled to recover on the 
note notwithstanding the fact that it was notified of the contemporaneous agreement. 


Error from Pontotoc County Court; Joel Terrell, Judge. 


Action by the Farmers’ Bank of Roff against I. D. Nichols. Judg- 
ment for defendant, and plaintiff brings error. Reversed and re- 
manded. 


Hayes, J. This is an action upon a promissory note for the sum 
of $438.20, executed by defendantin error on the zoth day of August, 
1907, to one R. M. Carter, a life insurance agent, in payment of a 
premium on a policy of life insurance, the same being payable on Jan- 
uary 1, 1908. After the execution of the note and before maturity 
thereof, it was assigned by the payee to the Farmers’ Bank of Roff, 
plaintiff in error, who brought this action and alleged in its petition 
in substance the foregoing facts, and that the note is due and unpaid. 
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The defense relied upon by defendantin substance is: That at the 
time of the execution and delivery of the note by him a contract in 
writing was executed and delivered by the payee of said note to de- 
fendant as follows: ‘I, R. M. Carter, agree to refund note given 
by said I. D. Nichols, for policies No. 1124, 1125, 1126 in the Great 
Western Life Insurance Co. of Kansas City, Missouri, the amount of 
note being $438.20. The said Carter gives said I. D. Nichols until the 
first day of Jan., 1908, to investigate the said Great Western Life In- 
surance Co., and if not found satisfactory or as represented to be, the 
note for $438.20 or the amount in cash $438.20 shall be refunded to 
the said 1. D. Nichols. This August the 2zoth, 1907." That defend- 
ant investigated the insurance company and found same not as rep- 
resented and not satisfactory to him, and that before January 1, 1908, 
he gave notice of these facts to the payee. That priorto the purchase 
of the note by plaintiff he notified the officers of the plaintiff bank of 
the foregoing contract relative to said note, and exhibited said con- 
tract and the contents thereof tothe officer of the bank, who conduc- 
ted the transaction for it, by which the note was purchased from the 
payee. The verdict of the jury and the judgment of the lower court 
was in favor of defendant. Several assignments of error have been 
made by plaintiff in his petition and urged in its brief, but they pre- 
sent in substance but one question and that is whether the plaintiff is 
a bona fide holder of the note sued upon. The written contempo- 
raneous agreement relied upon by defendant in his answer is not de- 
nied. The note is negotiablein form, and that the same was assigned 
to plaintiff before maturity in the due course of business for value is 
not questioned. Whether plaintiff had notice of the contemporane- 
ous agreement and its contents the evidence is in irreconcilable con- 
flict, but, for the purpose of this proceeding, it must be considered 
that plaintiff had knowledge at the time of its purchase of the note 
of the contents of the agreement. Thesole question to be determin- 
ed is: What is the effect of the contemporaneous agreement upon 
the rights of plaintiff who acquired the note with knowledge of such 
infirmity of payee’s title, if any, as existed by reason of said agree- 
ment ? 

It is contended by defendant, and it appears that the trial court 
proceeded upon the theory, that by the terms of the contemporaneous 
agreement the delivery of the note by defendant to Carter was con- 
ditional, and that Carter could not become the absolute owner of the 
note until January 1, 1908, and not then if defendant, after having 
investigated the insurance company, found same not as represented 
and not satisfactory. The authorities hold that where the maker of 
a note delivers it to the payee with the agreement that it shall not take 
effect until the happening of a certain contingency or the performance 
of acertain condition,and where neither contingency has occurred nor 
condition been performed, the note never becomes operative, and an 
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action thereon by the payee or his assignee with notice cannot be 
maintained. Johnson v, First National Bank of Morison, 24 Ill. App. 
352; Mendenhall v. Ulrich, 94 Minn. 100, 101 N. W. 1057. See, also, 
Myrich v. Purcell et al., 5 Am. & Eng. Ann. Cas. p. 140. And this 
is true although the contemporaneous agreement be parol. Graham 
et al. v. Remmel, 76 Ark. 140, 88 S. W. 899; Mehlin v. Mut. Res. 
Fund Life Ass’n, 2 Ind. T. 396, 51 S. W. 1063; Joyce on Defenses to 
Com. Paper, § 310. But we are unable to concur with the trial court 
in construing the contract in this case as imposing a condition upon 
the delivery of the note made by defendant to Carter that it should 
not become operativeexcept upon certain contingencies. The lan- 
guage used inthe contract is, not that the note shall be returned, but, 
as provided in the first sentence, that Carter agrees to ‘refund the 
note.” To refund a thing does not necessarily mean to return the 
identical property received. To refund means: ‘‘To return in pay- 
ment or compensation for what has been taken; to repay; to restore.” 
Cent. Dic. & Enc. p. 5041. The agreement between these parties 
provides that upon certain contingencies the note parted with should 
be refunded to him, and provided how it should be done, to wit, 
either by a return of the note or by payment of the amount thereof 
in cash. If it had been intended by the parties that Carter should 
hold the note until the rst day of January, 1908, and not dispose of 
same, it could have been by a stipulation to that effect easily so pro- 
vided in the contract, and it would not have been provided that he 
could refund it by the return of the note or by payment in cash of 
the amount of the note. We think from the language of the agree- 
ment it was the intention of the parties that, upon delivery of the 
note to Carter, he should become the owner of the same. Being ne- 
gotiable, that he should have the right to transfer it if he so desired ; 
but that if defendant, after investigating, became dissatisfied with 
the company, Carter should restore him tothe condition in which he 
was before the execution of the contract by refunding the note by a 
return thereof if he had not disposed of it, or by the payment of the 
amount of the note in cash if he had disposed of it. Any other con- 
struction of this agreement it appears tous would render that por- 
tion of it which provides for a refunding of the note by payment of 
the amount in cash meaningless. It was not contemplated that the 
note would be paid by the maker before the expiration of the time 
during which he should have the right to investigate the company 
because the note matured on the date of the expiration of that period. 
Defendant by having executed and delivered to Carter a negotiable 
note payable to his order must be held to have intended that it might 
be put in circulation by him, and that no defenses against it existed 
unless this intention is rebutted by the provisions of the contempor- 
aneous agreement, which we do not think is the case. There is no 
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contention that plaintiff has been guilty of any bad faith in this tran- 
saction. It paid fair value for the note in question in the usual course 
of business before maturity. There is no evidence or contention that 
it is guilty of collusion in any attempted fraud. The note was pur- 
chased by plaintiff within two days after its execution and at that 
time there had been no violation by Carter of his agreement, and 
plaintiff, of course, was without notice of any such violation. Its 
knowledge of the contents of the agreement at the time it purchased 
the note gave to it notice only of such infirmities in Carter’s title as 
the contract itself created; for at that time no other infirmaties 
existed which could have been discovered by inquiry. 

The judgment of the trial court is reversed, and the cause remand- 
ed for further proceedings in accordance with this opinion. 


+, +, +, — 


MARRIED WOMAN’S LIABILITY ON NOTE--LAW GOV- 
ERNING. 


Mayer vy. Roche, Court of Errors and Appeals of New Jersey, November 15, 1909. 75 Atl. Rep 235. 


A married woman residing in New Jersey signed a note in New York as accommo- 
dation guarantor or surety. The note was dated in New York and payable in that 
state, but it did not appear in which state it was delivered to the payee. It was held 
that the New York law applied and that the married woman was liable under the 
laws of that state. 


Error to Supreme Court. 


Action by Milton Mayer against Katharine G. Roche, impleaded. 
Judgment for plaintiff, and defendant bringserror. Affirmed. 

Swayze, J. This isan action on a promissory note. The plaintiff 
in error appears to be a joint maker. The facts were agreed on and 
the case tried before the court without ajury. It was admitted that 
the note was signed by Mrs. Roche in this state where she resided, 
that she received nothing thereon, and was either an accommodation 
guarantor or surety for the other makers. The note is dated and 
payable in New York, but it does not appear whether it was delivered 
in that state or in New Jersey. The case therefore differs from 
Thompson v. Taylor, 66 N. J. Law, 253, where it appeared that the 
wife delivered the note tothe husband without limitation of the use 
he might make of it, and that he transferred it tothe payee in New 
York City. It differs also from Mechanics’ Bank v. Chardavoyne, 
69 N. J. Law, 256, where the wife had clothed her husband with ap- 
parent authority to use the note ashe chose and he had negotiated 
it in Brooklyn. 

We held in Thompson v. Taylor that the law of the place of con- 
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tract was decisive on the question of incapacity to contract incident 
to coverture. The question in this case is whether upon the bare 
facts above stated the place of contract was New York or New Jersey. 

The expression ‘‘place of contract” is in itself ambiguous, since it 
may mean either the place where the contract is entered into or the 
place where it is to be performed. Dicey on Conflict of Laws, 726; 
Pritchard v. Norton, 106 U. S. 124. In the English and American 
cases, however, it has come to be used generally as signifying the 
place where the contract is entered into, and, since the law of that 
place does not always control, the cases would seem sometimes to be 
more at variance than they really are. In the English courts it has 
finally been held that the proper law of the contract is the law or 
laws by which the parties to a contract intended, or may fairly be 
presumed to have intended, the contract to be governed. Hamlyn 
v. Talisker Distillery, [1894] A. C..202, a careful and learned review 
of which by Judge Schofield is to be found in 9 Harvard Law Review, 
371. Mr. Justice Gray in Liverpool & Great Western Steam Co. v. 
Phenix Ins. Co. (The Montana) 129 U.S. 397, used a form of 
statement which treated the place where the contract was made as 
the general rule, but allowed an exception where the parties had a 
different jurisdiction in view. The later form of statement, which 
treats the proper law of the contract as that which the parties intend- 
ed or may fairly be presumed to have intended, is the more accurate. 
It harmonizes with the general rule which leads the courts to give 
effect to the intentions of the parties as far as they are embodied in 
words, and it does away with the apparent discrepancy between cases 
like the one last cited which adopts the law of the place where the 
contract is made and cases like London Assurance v. Companhia De 
Moagens, 167 U. S. 149, where the court said: ‘‘Generally speaking, 
the law of the place where the contract is to be performed is the law 
which governs as to its validity and interpretation.” The place 
where the contract is made and the place where the contract is to be 
performed are both important indicia of the law by which the parties 
may fairly be presumed to have intended that the contract should 
be governed, but neither is necessarily conclusive as appears by the 
decision in Lloyd v. Guibert, already cited, where the law which 
governed was the law of the flag under which the ship sailed, and 
not the law of the place where the contract was made, nor the law of 
the place where it wasto be performed. The rule of following the 
intention of the parties has also the merit of flexibility and will cover 
all cases which can arise. No less general rule can doso. As Lord 
Bowen said in Jacobs v. Credit Lyonnais London Agency: ‘‘Stereo- 
typed rules laid down by judicial writers cannot therefore be accepted 
as infallible canons of interpretation in these days when commercial 
transactions have altered in character and increased in complexity; 
and there can be no hard and fast rule by which to construe the 
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multiform commercial agreements with which in modern times we 
have to deal.” 

What then must be presumed to have been the intention of the 
parties to the note in suit as to the law by which their contract was 
to be governed? We think the fact that it was dated in New York 
indicates that the parties meant to be bound by New York law. It has 
been so held in our Supreme Court in Hoppins v. Miller, 17 N. J. 
Law, 185. In addition, the fact that the note was payable in New 
York is sufficient of itself to justify the conclusion that New York 
law was the law contemplated. This view of the presumed inten- 
tion of the parties based upon the well-settled rules as to the effect 
of the place where the contract is made and the place where it is to 
be performed is in accord, also, with the general principle which 
would lead us to hold that the parties meant to make a binding con- 
tract, and that neither meant to mislead the other. 

For these reasons we think the note in question is governed by the 
New York law,and asit isadmitted that by that lawa married woman 
is liable upon a promissory note, although she is only an accommo- 
dation guarantor or surety, the learned trial judge rightly found in 
favor of the plaintiff, and the judgment is affirmed, with costs. 

It may be well to repeat the caution of our opinion in Thompson 
v. Taylor, that we do not decide that the same rule would apply if the 
parties resorted to another jurisdiction or agreed to be bound by 
foreign law as a mere device to escape the provision of the New 
Jersey statute. 


— eee 


NEGOTIABILITY OF NOTE SECURED BY MORTGAGE 
CONTAINING ATTORNEY’S FEE CLAUSE. 


Farmers’ National Bank of Tecumseh v. McCall, Supreme Court of Oklahoma, January 18, 1910. 
106 Pac. Rep. 866. 


The negotiability of a note is not affected by the fact that the mortgage given 
to secure it contains a stipulation for an attorney’s fee in the event of foreclosure. 

Action by the Farmers’ National Bank of Tecumseh against J. W. 
McCall. Judgment for defendant, and plaintiff brings error. Re- 
versed for new trial. 


Wituiams, J. Wasthe note of December 19, 1905, which is claimed 
to have been secured by the mortgage on the wagon and two mules, 
negotiable in character and entitled to all the privileges and exemp- 
tions of negotiable paper ? 

1. It was uniformly held by the Supreme Court of the territory of 
Oklahoma that a note containing a stipulation for the payment of an 
attorney’s fee is not negotiable. Randolph v. Hudson, 12 Okl. 516, 
74 Pac. 946; Cotten et al. v. John Deere Plow Co., 14 Okl. 605, 78 Pac. 
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321. This rule has been adhered to by thiscourt. Clevenger v. Lewis, 
20 Okl. 837, 95 Pac. 230. The rule, however, has been changed by 
Statute, which, however, does not apply tothiscase. Seeactof March 
20, 1909 (Sess. Laws Okl. 1909, c. 24, art. 2, § 2, subd. 5, p. 389). In 
the case at bar the note on its face is negotiable, but it is insisted by 
the defendant in error that the mortgage securing payment of same 
provides for an attorney’s fee in the event of foreclosure and that such 
provision also shall be construed asincluded in the note, thereby ren- 
dering it nonnegotiable. There is a conflict of authority on this 
question. The great weight seems, however, to be against the con- 
tention of defendant in error, supporting the rule that a covenant or 
mortgage which is framed purely for the purpose of security and for 
enforcement of which resort could be had only to the property mort- 
gages and not apart of any debt by virtue of the note, but on ac- 
count of the terms of the mortgage, the terms and conditions there- 
of being limited to providing security for the indebtedness, does not 
affect the negotiability of the note. The highest courts of California, 
Michigan, Missouri, North Dakota, Pennsylvania, and Wisconsin, have 
held that a stipulation in a note for an attorney’s fee destroys its ne- 
gotiability. Inthe first state the court, basing its decision on a stat- 
ute, also holds that such stipulation in a mortgage to secure a note 
negotiable on its face renders the same nonnegotiable. Meyer v. 
Weber, 133 Cal. 681,65 Pac. 1110. In this case, however, the decision 
was rendered by a divided court, four members supporting and three 
dissenting. In Michigan, the adjudications are not inharmony. In 
Missouri, North Dakota, Pennsylvania and Wisconsin the governing 
rule is contrary to that of California, and harmonizes with cases of 
Thorp v. Mindeman, 123 Wis. 149, and Frost et al. v. Fisher et ux., 
13 Colo. App.322. Kansas decisions are in harmony with them. How- 
ever, when provisions of the mortgage by direct stipulation in noteare 
made a part thereof, the same in that event may be rendered nonne 
gotiable. But that is not now before thiscourt. See Lockrow v. Cline, 
4 Kan. App. 716, 46 Pac. 720; Chapman v. Steiner, 5 Kan. App. 326, 
48 Pac. 607; Wistrand v. Parker, 7 Kan. App. 562, 52 Pac. 59. The 
adjudications of the highest court in Nebraska also seems to be in ac- 
cordance with the rule announced above as appearing to be supported 
by the weight of authority. Garnett v. Meyers, 65 Neb. 280, 94 N. 
W. 803; Consterdine v. Moore, 65 Neb. 291, 91 N. W. 399. Eminent 
authority also supports the rule that a notation on the corner of a 
note may not render the same nonnegotiable. Howry et al. v. Epp- 
inger et al., 34 Mich. 29; First Nat. Bank v. Mineral Farm Cons. Min. 
Co., 17 Colo. App. 452, 68 Pac. 981; Chicago Ry. Equip. Co. v. Mer. 
Nat. Bank, 136 U. S. 268. 

Itis further insisted, however, that section 793, Wilson’s Rev. & 
Ann. Sc.Okl. 1903, which provides, ‘‘ Several contracts relating tothe 
same matters, between the same parties, and made as parts of substan- 
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tially one transaction, are to be taken together,” concludes this ques- 
tion in favor ofthe defendantinerror. This section was borrowed by 
the lawmakers of the territory of Oklahoma from the statutes of Da- 
kota Territory. The same statute was retained in force in the state 
of North Dikota. In the case of First National Bank of St. Thomas 
v. Flath, ro N. D. 281, 86 N. W. 867 (Section 3900, Rev. Code N. D. 
1899), this section was construed and held to constitute a rule of inter- 
pretation merely and united several contracts into a single contract 
only for such purposes, and that a real estate mortgage and the notes 
secured thereby did not constitute a single contract, but remained as 
separate contracts, except for the purposes of interpretation. No 
authority is cited by the defendant in error construing such provis- 
ion otherwise. We necessarily conclude that the stipulation in the 
mortgage regarding attorney’s fees does not render the note of Dec- 
ember rgth nonnegotiable. It isalso a well-supported rule that, if 
the note is negotiable, the mortgage securing the same shares the 
same immunity from defenses. First Nat. Bank of St. Thomas v. 
Flath, ro N. D. 281, 86 N. W. 867; Carpenter v. Longan, 18 Wall. 
271, 21 L. Ed. 313. 


—— — 


DRAWEE BANK CANNOT RECOVER MONEY PAID ON 
FORGED CHECK. 


National Bank of Rolla v. First National Bank of Salem, Springfield (Mo.) Court of Appeals, Feb. 7, 1910. 
125 S. W. Rep. 513. 

B representing himself to be A, managed to get a check, bearing the forged 
signature of D, cashed at a bank. This bank forwarded it to the drawee bank 
which paid it, although it knew thatthe signature was not that of D. The drawee in 
paying relied upon the forwarding bank’sindorsement. It was held that the drawee 
could not recover the amount so paid from the forwarding bank, it not appearing 
that there was any negligence on the part of the latter. The defendant's indorse- 
ment read as follows: ‘‘Indorsement guaranteed. Pay any national or state bank 
or order.”’ It was held that it was an indorsement for collection only, not trans- 
ferring title, and that the guarantee did not protect the drawee against the risk of 
paying a check on which the signature was forged. 


Action by the National Bank of Rolla against the First National 
Bank of Salem. Defendant had judgment, and plaintiff appeals. 
Affirmed. 


Gray, J. On September 23, 1907, one Martin L. Chambers, repre- 
senting himself to be one J. B. Ragan, presented to defendant a check 
for the sum of $42, purporting to have been drawn on plaintiff in 
favor of said J. B. Ragan, by one H. W. Lenox, depositor of the 
plaintiff. The bookkeeper of defendant did not know any of these 
parties personally, but cashed the check without requiring any iden- 
tification of Chambers. The defendant then sent the check to its cor- 
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respondent, the Third National Bank of St. Louis, and thiough that 
bank presented the same to plaintiff for payment. When the check 
was presented to the plaintiff, the cashier thereof knew that the sig- 
nature thereto was not the signature of H. W. Lenox, but knowing 
Ragan and Lenox, and knowing that they dealt a great deal in live 
stock together, and noticing that the defendant had guaranteed the 
indorsement thereon to be the indorsement of Ragan, concluded that 
the check was genuine, and remitted the amount thereof to the Third 
National Bank of St. Louis, and the same was placed by that bank 
to the credit of the defendant. Soon after the 1st of October, the 
plaintiff’s cashier sent to Lenox his paid checks for the month of Sep- 
tember, included among which was this check. Lenox discovered 
that this check was a forgery, and returned same to plaintiff with 
notice of that fact, and he was given credit for the amount of this 
check. The plaintiff then wrote defendant that this check was a 
forgery, and that inasmuch as plaintiff had honored the same on the 
strength of defendant’s indorsement and guaranty that the indorse- 
ment of Ragan was genuine, the defendant should refund the amount 
of said check to the plaintiff. After several days’ delay, defendant 
notified the plaintiff that the amount of the check would not be re- 
funded, for the reason that it considered it was not liable. Plaintiff 
brought this action before a justice of the peace to recover the 
amount of the check. The plaintiff appealed from the judgment of 
the justice, and on the 29th day of October, 1908, the cause was tried 
in the circuit court of Dent county, and judgment was rendered for 
defendant, and plaintiff appealed to this court. 

The question presented here may be submitted in the following 
language. If B. representing himself to be A. presents to C.’s bank 
a check purporting to be signed by D., payable to A., and drawn on 
E.’s bank, of which D. is a customer, and C.’s bank cashes the check 
and sends it for collection to E., who, when it is presented, pays the 
same and charges it to D.’s account, and at the time of said payment 
E. has reason to believe that the signature to the check is not D.’s, 
can E. sue C. for the amount of the check, upon learning that D.’s 
name was forged to the check, and showing that C. had sent the 
check for collection, and that the money paid by E. at the time it 
cashed the check had been received by C.? The question has been 
answered in the negative many times in the courts of this country. 
Since the case of Price v. Neal, 3 Burrows, 1355, decided by Lord 
Mansfield in 1762, the general rule has been that when the drawee of 
a check or bill pays the same toa bona fide holder, such drawee can- 
not recover the money back upon discovering such check or bill to 
be a forgery. Many of the text-writers on negotiable instruments 
declare that when a bank, upon which a check is drawn, pays it upon 
the forged signature of the drawer, the money can be recovered as 
paid under mistake of fact. Story on Promissory Notes, §§ 379-529; 
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2 Parsons on Notes and Bills, 80. Others, while recognizing a dif- 
ferent rule, incline to the opinion that the one just cited is the most 
equitable. 2 Daniel on Negotiable Instruments, c. 48, § 13. What- 
ever the text-writers may think and declare the law to be, a long line 
of cases sustains the proposition that as between the drawee and the 
holder of a check the drawee bank is to be deemed the place of final 
settlement where all prior mistakes and forgeries can be corrected 
and settled at once, henceforth and forever more; and, if overlooked 
and payment is made, the chapter is closed and there can be no re- 
covery over. 

From a review of the authorities, we are satisfied that leaving out 
of view our negotiable instrument act of 1905 (Laws 1905, p. 243 [Ann. 
St. 1906, $$ 463-1 to 463-197], the great weight of the modern cases 
sustains the theory that the payee cannot recover from the purchaser 
without basing his action upon the negligence of the latter. In Ger- 
mania Bank v. Boutell, supra, the demurrer to the petition was sus- 
tained because there was no allegation of negligence on the part of 
the defendant. Also, in Ford v. Bank, supra, demurrer was filed to 
the petition and sustained by the court because the petition did not 
allege any negligence of the defendant. 

Under the allegations of the petition in this case, the defendant 
was not liable. Stout v. Benoist, 39 Mo. 277, 907 Am. Dec. 466. In 
that case the court said: ‘*The acceptor of a forged bill is bound to 
know the handwriting of the drawer; and if he has accepted and paid 
the bill to a holder bona fide and for a valuable consideration, he can- 
not recover back the money. Where persons are equally innocent, 
and one is bound to know and act upon his knowledge, and the other 
has no means of knowledge, it would be unjust to burden the latter 
with a loss for the purpose of exonerating the former.” The court 
did not err in refusing the plaintiff's instructions, as it also left out 
the question of negligence on the part of the defendant. 

In addition to the authorities, the negotiable instrument act of 
1905 contains the following sections: 

‘*Sec. 62. The acceptor, by accepting the instrument engages 
that he will pay it according to the tenor of its acceptance; and ad- 
mits: The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the instrument; and the exis- 
tence of the payee and his capacity to endorse.” 

**Sec. 188. Where the holder of acheck procures it to be accepted 
or certified, the drawer and allindorsers are discharged from liabil- 
ty thereon.” 

Judge Broaddus in Bank v. Bank, 109 Mo. App. 665, 83 S. W. 
537, in answer to the argument that absolute payment was not an 
acceptance, said: ‘‘ An acceptance binds the acceptor to pay the bill, 
and he cannot be heard to deny that he has funds in his hands for the 
purpose. A payment of the bill is more than acceptance, for the one 
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is an obligation to pay; the other a discharge of the indebtedness 
represented by such bill. Ifthe oneconcludes the drawee it is incon- 
ceivable why the other would not.” We fully concur in the views of 
Judge Broaddus, as quoted above. If a mere promise to pay a check 
is binding onthe bank, why should the absolute payment of the check 
not have the same effect? The adoption in this and other states of 
our negotiable instrument law was for the purpose of having in the 
statutory laws of the states a uniform law in regard to commercial 
paper. A confusion was known to exist on many of the everyday 
transactions concerning such paper, and it may be said that there was 
no question upon which the courts were more in conflict than upcen 
the question involved in this case. After a careful examination of 
the new law, we are inclined to believe that it was intended to adopt 
the law as declared in Price v. Neal, supra. In support of our views, 
we are sustained by the late case of Title Guarantee & Trust Co. 
v. Haven, 126 App. Div. 802, 111 N. Y. Supp. 305, wherein the court, 
in construing section 62 of our negotiableinstrument act, said: ‘‘A 
bank which pays a check purporting to be drawn on it by one of its 
depositors, guarantees the existence of the drawer, genuineness of 
his signature, and hiscapacity and authority to draw the instrument, 
and, where such signature is forged, cannot recover back the amount 
from the person to whom it was paid, although the position of the 
parties to such persons has not changed in any respect.”” The appel- 
lant, however, contends that because the check was indorsed, ‘‘ En- 
dorsement guaranteed. Pay any National or State Bank or Order. 
The First National Bank of Salem. W. J. Bennett, Cashier,” that it 
had the right to rely upon this guaranty, and that its suit is main- 
tained thereon. Such an indorsement is only an indorsement for col- 
lection, and does not transfer title to the indorsee. Bank v. Bank, 
tog Mo. App. 673, 83 S. W. 537. And the guaranty only applies to 
the indorsers, and does not protect the payee against the risk of cash- 
ing a check to which the maker’s name is forged. See authorities cited 
on other points in this opinion. 

There is another element in plaintiff’s case disclosed by the evi- 
dence which, under all the authorites, precludes its right to recover 
in this case. It stands admitted that when the check was presented, 
the officer of plaintiff who paid the same knew that the signature was 
not that of the bank’s customer. With this knowledge the plaintiff 
could not cash the check and hold the defendant for money received 
thereon. 

After a thorough examination of the law as it existed prior to our 
negotiable instrument act,and as changed by that act, we are satisfied 
that the court committed no error in refusing plaintiff’s instruction, 
and that upon the allegations of the petition the plaintiff was not 
entitled to recover, and the judgment of the trial court will be af- 
firmed. All concur. 
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BANK’S RIGHT TQ RECOVER OVERDRAFT. 


James River National Bank v. Weber, Supreme Court of North Dakota, January 27, 1910. 124 N. W. 952. 


Where a bank has cashed a check for a depositor, believing that the account is 
good, it may recover the money back upon discovering that the check was an over- 
draft, although, by examining the books at the time the check was presented, the 
status of the account could have been ascertained. 


Action by the James River National Bank of Jamestown, N. D., 
against Fried Weber. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Fisk, J. As the complaint discloses, the action is for the re- 
covery of $319.71 with interest, which sum, it is alleged, was, on 
December 27, 1905, paid by plaintiff to defendant through mistake, 
induced by false representations made by defendant to plaintiff's 
officers. The material portions of the findings areas follows: ‘*That 
on December 27, 1905, the defendant made a certain check against 
said bank for the sum of $319.71, and represented to the teller, an 
officer of said bank, that he had said sum on deposit in said bank. 
That said statement so made was false and fraudulent, and made 
with intent to deceive the officials of said bank, and that upon said 
representations so made the plaintiff, through its teller, paid to the 
defendant the said sum of $319.71, and received the check of the de- 
fendant drawn against the said plaintiff for the payment of the said 
sum, and marked the same paid December 27, 1905. That defendant 
did not have on deposit in said bank on December 27, 1905, the sum 
of $319.71, and that his representations to the plaintiff that he did 
have said sum on deposit in said bank were made with fraudulent in- 
tent to deceive said bank, and to secure the said sum from plaintiff. 
The court finds that said plaintiff frequently demanded from the de- 
fendant the repayment of said sum, and that the said defendant re- 
fuses, and has wholly refused, the payment therefor. The court 
further finds that all the material allegations of the plaintiff's com- 
plaint are true. The court further finds that there is due the plain- 
tiff, and against the defendant, the sum of $319.71, with interest 
thereon at 7 per cent. per annum from December 27, 1905.” 

The whole controversy arises over the item of $319.71, which some 
time prior to October 7, 1905, was deposited in said bank to defend- 
ant’s credit by one Ogilvie. Plaintiff contends that defendant drew 
two checks against his account for this sum, which were paid by it. 
One on October 7th, and the other on December 27th. Defendant 
admits drawing both of such checks, but contends that the one on 
October 7th was not paid. Whether this first check was paid or not 
is the vital question in dispute. If it was paid, as contended by 
plaintiff, then it is undisputed that the check of December 27th over- 
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drew defendant’s account, the exact amount of such check. Both of 
such checks were introduced in evidence, and are marked paid on 
their face, with the dates of such payments ‘‘October 7, 1905,” and 
‘*‘December 27, 1905,” respectively. In addition to this the witness 
Mattison, teller of plaintiff's bank, positively testified to the payment 
of both checks on the dates above mentioned. Regarding the first 
check, hetestified: ‘‘I have seen that before; it is a check signed by 
the defendant in my presence. The written portion of the check is 
mine, and was made October 7, 1905. It was charged to defendant's 
account in the bank ledger. I paid him at that time on the check 
$319.71. It was on account of moneys a Mr. Ogilvie left for the de- 
fendant.” Regarding the other check this witness testified: ‘It isa 
check of $319.71, signed by defendant on December 27, 1905, and 
drawn on plaintiff bank, and I paid him on that date the sum men- 
tioned in the check. On October 7th, or about that time, Ogilvie 
left $319.71 for defendant, and from that time neither Mr. Ogilvie 
nor any other person has left any money to be paid defendant. At 
the time the second check was paid I had a talk with the defendant 
about the payment of the Ogilvie account. Defendant came in with 
his bank book, and began to talk in broken English and German, to 
the effect that I did not give him money for the check of October 7th; 
claimed that I would destroy the check, and I went to the ledger and 
turned to his account, which is our inactive account, and when the 
defendant claimed that I destroyed the check, and he did not get the 
money, I jumped to the conclusion that I had credited it back to his 
account instead of destroying the check. We never destroy checks. 
After the conversation I paid the second check. On that date the 
bank was busy, and I did not have tite to ascertain from the books 
whether or not I had paid the amount before.” The witness then 
shows by the bank ledger the status of defendant’s account, commenc- 
ing September 8th and ending December 27th, which shows that on 
the latter date defendant’s account was overdrawn the exact amount 
of $319.71. The witness alsotestified that the bank books balanced 
on October 7th, and that if the first check had not been paid, they 
would not have doneso. Oncross-examination the witness admitted 
that if he had examined the books of the bank on December 27th when 
defendant was there, such books would have shown whether defend- 
ant’s statement that he had not been paid said sum on October 7th 
was true or false, but witness says: ‘‘I took his word for it.” 

The testimony of the teller is corroborated by that of the Cashier 
De Nault. He testified that on December 8th defendant came to the 
bank and asked what his balance was, and he told him $62.80, and 
defendant drew a check for such balance, which was then and there 
paid. His testimony is also corroborated by plaintiff’s bookkeeper. 

Defendant admits signing and delivering to the teller the first 
check, but says the teller promised to destroy the same, and that he 
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received no money from the bank that day, and he says that shortly 
before December 27th, on looking over his canceled checks returned 
to him by the bank, he discovered this check charged to his account, 
and he went to the bank on December 27th with such check, and told 
the teller in substance that it was not paid, and should not becharged 
to him, whereupon the teller called for his passbook, and credited 
him with the item of $319.71. Defendant then stated that he did 
not want the credit, but wanted the cash, whereupon a check was 
drawn for such amount and paid by the bank. It was admitted by 
the defendant that the bank’s books balanced October 7, 1905, and 
that they did not balance by $319.71 on December 27, 1905. 

The foregoing is substantially the entire testimony in the case,and 
we think it entirely clear that the evidence preponderates in plain- 
tiff’s favor upon the vital question in dispute. 

It seems to be appellant’s contention, in brief, that because plain- 
tiff’s teller, by consulting the books, could have learned the exact 
status of defendant’s account, he had no right to rely upon defend- 
ant’s statement that the check of October 7th had not been paid, and 
that he had a balance on December 27th of $319.71. And it is urged 
that for this reason the payment was a voluntary one, and cannot be 
recovered back. We are unable to uphold such contention. The 
facts as found by the trial court, and which we must accept as true, 
clearly present a case of a payment of such last check through mis- 
take on the part of plaintiff’s officer. Whether, as found, defendant 
intentionally and fraudulently misled plaintiff's officer we need not 
determine. It is enough that the plaintiff bank in good faith and by 
mistake of fact, parted with money to which defendant was not en- 
titled either legally or morally. The facts do not present a case of 
the payment of money to adjust a disputed claim; nor do they pre- 
sent a case of avoluntary payment calling for an application of the 
doctrine announced by the authorities cited in appellant’s brief. In 
the light of the facts found an implied promise on defendant's part 
to repay such money arose immediately upon the payment by plain- 
tiff of the last check. A proposition so elementary requires the cita- 
tion of no authorities, but see 15 Am. & Eng. Ency. of Law (2d Ed.) 
1103 1105, and cases cited; also 30 Cyc. 1316 et seq., and cases cited. 

Upon the question of the right to recover moneys negligently 
paid to another through a mistake of fact the authorities are some- 
what in conflict, but the weight of authority and, as we think, the 
better reasoned cases support such recovery. 15 Am. & Eng. Ency. 
of Law, 1106-1107, and cases cited; 30 Cyc. 1320-1321, and cases cited. 
We quote from the latter authority: ‘‘The fact that a person, when 
making a payment, had the means of knowing the facts does not of 
itself ordinarily preclude him from recovering back the money, if he 
did not have actual knowledge.” Fegan v. Great Northern Ry. Co., 
9 N. D. 30, 81 N. W. 39, presents a case where a recovery was denied 
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to plaintiff who had paid money todefendant through negligence in 
not making an investigation of facts accessible to him, but a con- 
trolling factor in the decision was the fact that plaintiff’s gross neg- 
lect in this respect resulted in loss to defendant. 

Finding no error in the record, the judgment is affirmed. All 
concur. 


————, +, 4, 


LIABILITY OF COLLECTING BANK. 


Monongahela National Bank v. First National Bank of California, Supreme Court of Pennsylvania, Jan 
83,1910. 75 Atl. Rep. 359. 


The plaintiff bank transmitted a cashier’s check to the defendant bank for col- 
lection. The check was paid by a draft upon presentation, but the same day the 
payor bank notified the defendant bank that the check was fraudulent. Thereupon 
the defendant bank returned the draft and received back the check, which it re- 
turned to the plaintiff bank with notice that payment was refused. It was held that 
the defendant bank could not defend on the ground that the cashier of the plaintiff 
bank knew of the fraudulent character of the check. 


Action by the Monongahela National Bank against the First Na- 
tional Bank of California, Pa. Judgment for defendant, and plain- 
tiff appeals. Reversed. 

Stewart, J. The Monongahela National Bank of Brownsville, 
plaintiff, on November 7 or 8, 1907, transmitted to the First Nation- 
al Bank of California, defendant, for collection, from the People’s 
Bank of California, a check of which the following isa copy: $5000.00. 
California, Pa., July 16,1907. People’s Bank of California, Pa. Pay 
to the order of W. L. Lenhart five thousand dollars. Cashier’s 
Check. O. F. Piper, Cashier.’ Indorsed: ‘‘ Monongahela Natl. 
Bank, Brownsville, Pa.” The check was received by the defendant 
bank on the morning of November 8th, and was promptly presented 
by it, on the same morning, at the counter of the People’s Bank. It 
was as promptly redeemed by that bank and marked paid, the de- 
fendant bank receiving upon its surrender payment in full. It is 
wholly immaterial that the payment was made by adraft. It is agreed 
that the draft was the equivalent of cash, and it is unnecessary for the 
purposes of the case to follow its history. During the afternoon of 
the same day, the People’s Bank made demand on the defendant 
bank for a return of the money paid to it on the check, alleging that 
payment had been made through mistake, that the bank had discov- 
ered, since payment, that the check was fraudulently issued by Piper 
its cashier; and that it represented no indebtedness of the People’s 
Bank. The defendant thereupon returned to the People’s Bank the 
money paid, and received back the check, which it promptly returned 
to the plaintiff bank, with notice that payment was refused. The 
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action was brought to recover from the defendant bank the amount it 
received from the People’s Bank as the defendant’s collecting agent. 
The defense set up was that the cashier’s check had been issued by 
Piper to Lenhart in fraud of the People’s Bank, and that the plaintiff 
bank was chargeable with notice of the fraud before its acceptance 
of the check. 

Had the action been against the People’s Bank on the cashier’s 
check, the defense here set up would have been entirely proper, and 
conclusive if established by the evidence. But it by no means fol- 
lows that because proper in that case it is available in this. The 
cause of action not being the same in one case as in the other, the 
parties defendant necessarily stand in different rights. Here the ac- 
tion is not based on the check, and the liability that is asserted 
against the defendant arises out of a fact occurring after defendant’s 
agency in connection with the check had ceased. 

After the defendant had surrendered the check, it had in its 
hands money which it had received for the plaintiff, and it is for the 
recovery of this that this action for money had and received was 
brought. Therefore it is that, if the defense set up here can avail 
the defendant, it must be for other reasons than because it would 
avail the People’s Bank in a suit on the check. We think it equally 
clear that any other that could be suggested would be quite as in- 
sufficient. Since the defendant stood toward the plaintiff with re- 
spect to the money in his hands as agent, and since its liability did 
not arise directly from the check, and did not in any way depend on 
the integrity of the transaction for which the money resulted as be- 
tween the plaintiff and the party who paid it over, the issue war- 
ranted no inquiry with respect to the origin of the check or the man- 
ner in which plaintiff acquired title to it. In allowing defendant to 
enter upon such inquiry a settled rule of law was disregarded. An 
agent may not be allowed to deny the title of his principal to the 
subject-matter of theagency. The check was not the subject-matter 
of the agency, for agency with respect to it terminated when the 
check was surrendered. It was the money which the agent had re- 
ceived for its principal which was the subject-matter. More than 
this. Admitting the facts with respect to the check to be as claimed, 
that it was issued in fraud of the People’s Bank, and that the plaintiff 
in accepting it was chargeable with notice of the fraud, these facts 
would establish no legal defense to plaintiff's demand. Nothing but 
payment to the plaintiff, or, what would be its equivalent, payment 
to another under legal compulsion, could acquit the defendant of 
liability. It is never a defense to an action by principal for money 
collected by the agent for the latter to show that in equity and good 
conscience the money belonged to a third party. Of course, it is 
open for the defendant to show that the subject-matter of the agency 
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was an illegal or immoral transaction, orthat it was founded in fraud; 
and, when either of these is shown, the principal wiil not be allowed 
redress against the agent touching the transaction; but here nothing 
of this kind could be alleged of the subject-matter of this agency, 
which was money had and received by the agent. The taint that 
was upon the check was not communicated to the money that was 
paid for its redemption. 

The distinction is made very clear in Story on Agency, p. 279, 
editor’s note, from which we quote: ‘‘ But, where the recovery from 
an agent is not sought through or upon the illegal contract, but upon 
the new collateral contract, not illegal, there it may be recovered. 
Thus, if an agent has received money from third persons for his prin- 
cipal by his authority, which money accrued from an illegal transac- 
tion between the principal and such third persons, who have no con- 
nection with theagent, the principal may recover it from his agent, 
for, as between them, the receipt of the money for the principal is upon 
a legal contract, although the money itself accrued under a former il- 
legal transaction.”” That the principle here stated has received gen- 
eral recognition in the courts of this country abundantly appears from 
the list of cases cited in 31 Cyc. pp. 1483-1484, in support of the fol- 
lowing text: ‘‘An agent cannot be compelled to account for funds 
or property received by him for his principal in the course of an il- 
legal transaction where the right of recovery and the illegal transac- 
tion are so closely connected that the principal cannot enforce his 
right without showing the illegality. But where the illegal transac- 
tion has been completed, and the principal relies for his right to an 
accounting upon a collateral and independent obligation not connect- 
ed therewith, the agent may be compelled to account for the funds 
or property so received, although arising out of the illegal transaction, 
and will be precluded from setting up the illegality of the transac- 
tion as a defense.’’ Our own authorities are quite as explicit as to the 
only test to be applied when such defense is set up. It is only neces- 
sary to refer to Swan v. Scott, 11 Serg. & R. 155, where it is said: 
‘The test whether a demand connected with an illegal transaction is 

capable of being enforced at law is whether the plaintiff requires the 
’ aid of the illegal transaction to establish his case. If a plaintiff can- 
not open his case without showing that he has broken the law, a court 
will not assist him, whatever his claims in justice may be upon the 
defendant, and, if theillegality be malum prohibitum only, the plain- 
tiff may recover, unless it be directly on the forbidden contract.” 
There is no question here of ratification by the plaintiff of the un- 
authorized act of its agent in repaying the money to the People’s 
Bank. Thecheck was returned tothe plaintiff with the notice of pro- 
test for nonpayment, without any intimation that it had been once 
paid, and that the money had afterwards been refunded. There was 
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evidence to the effect that several persons connected with the People’s 
Bank had told plaintiff’s cashier that the check was a fraud on the 
bank, and that the bank would not redeem it; but it nowhere appears 
that the fact that the check had actually been paid to its agent, and 
the money refunded by the latter was even brought to the attention 
of the plaintiff. 


The judgment is reversed, and judgment is now entered for the 
plaintiff. 


———————— 


INTEREST. 


Construction of note where blanks left unfilled. 


Hornstein vy. Cifuno, Supreme Court of Nebraska, February 26, 1910. 125 N. W. Rep. 136. 


A promissory note reading ‘‘ with interest at the rate of — per cent. perannum, 
from —- until paid,” draws interest at the legal rate from its date. 


Action by Emil Hornstein against Giovanbattista Cifuno and 
others. Judgment for plaintiff, and defendants appeal. Affirmed. 

Reese, C. J. This action was instituted in the district court for 
Douglas county for the foreclosure of a real estate mortgage on the 
south one half of lot 24, in McCandlish Place, in the city of Omaha. 
A decree was entered in favor of plaintiff for the full amount of the 
note, the payment of which was secured by the mortgage, together 


with interest at 7 per cent. per annum from its date. The note was 
in the following form: 


Omaha, Nebr. Jan. 4, 1907. 
One year after date we promise to pay to the : 
: order of Liberato Varriano four hundred no-dollars : 
: at Omaha, Nebraska. Value received with interest : 
: at the rate of per cent. per annum, from 
: until paid. _ Gtovanno Batista Cifuno. 
Marie Giuseppa Cifuno. 


No. ——. . Due ——. 


Indorsement: ‘‘Lzberato Varriano, Emil Hornstein.” 


At the time of the maturity of the note the makers, defendants, 
tendered the sum of $400.25, claiming that at the time the note 
was given there was an oral agreement between plaintiff's assignor, 
the payee of the note, that no interest was to be charged, and the 
sole question presented is as to when the interest began to run; if at 
maturity, the tender was sufficient, and plaintiff could only recover 
a sum equal to the face of the note. If the note drew interest at the 
legal rate of 7 per cent. perannum from its date, the decree is cor- 
rect. Asis shown by the copy of the note above set out, the blanks 
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for the statement of the rate of interest and the date from which the 
interest would run were not filled in at the time of the execution of 
the note, and the legal effect would be the same as if there had been 
nothing written or printed after the word ‘‘interest,” and the reading 
of the note would be to pay “‘interest until paid.” This would cause 
the debt to draw interest at the legal rate of 7 per cent. per annum 
from the date of the note. Salazar v. Taylor, 18 Colo. 538; Jewett v. 
McGillicuddy, 55 Neb. 588; Campbell Printing Press & Man. Co. v. 
Jones, 79 Ala. 475; Bogan v. Calhoun, 19 La. Ann. 472; Dewey v. 
Bowman, 8 Cal. 145; 2 Parsons, Notes & Bills (2d Ed.) 392; Eaton 
& Gilbert, Commercial Paper, 264; Ogden, Negotiable Instruments, 
42; 2 Daniel, Negotiable Instruments (5th Ed.) 1385, 1458; Perley, 
Law of Interest, 8; 8 Cyc. 313; 22 Cyc. 1538. It would also follow 
that proof of an oral modification of the written contract could not 
be received as against plaintiff, who is an innocent purchaser of the 
note. In this we think the trial court did not err. 

We find no error in the decree of the district court, and it there- 
fore is affirmed. 


| 


> 4, 


eae 


SUFFICIENCY OF NOTICE OF PROTEST--TIME OF 
MAILING. 


Wilson v. Peck, New York Supreme Court, Appellate Term, February 24, 1910. 121 N. Y. Supp. 344. 


A notice of protest, was by mistake, directed on its face to the maker of the 
protested instrument instead of to the indorser. The notice, however, was placed 
in a properly addressed envelope and was received by the indorser. The notary 
testified that he placed the notice in the mail chute in his building on the day of the 
protest. The envelope was postmarked at noon the following day. The indorser 
testified that he did not receive it until the following day, but he did not state 
whether or not he was at his office on the date of the postmark. It was held that 
the notice was good under the Negotiable Instruments Law. 


Action by William R. Wilson against Eliza E. Knights Peck and 
Joseph B. Roberts. Froma judgment for plaintiff, defendant Roberts 
appeals. Affirmed. 


Wuirney, J. Plaintiff was indorsee of a promissory note. Appel- 
lant was payee and indorser. The offices of both were in the Bor- 
ough of Manhattan. The note was dishonored, and protested Febru- 
ary 9, 1909. Appellant claims that the notice of protest was insuffi- 
cient in two respects. 

The first objection is that the notice was addressed on its face, by 
mistake, to the maker, instead of the indorsee. It described the note 
correctly. The envelope was correctly addressed, and was personal- 
ly received and opened by appellant. By section 166 of the Negotiable 
Instruments Law (Consol. Laws, c. 38) a misdescription of the instru- 
ment does not vitiate the notice, unless the party ‘‘is in fact misled 
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thereby.” This but states the law as previously settled. Mills v. 
Bank of the United States, 11 Wheat. 431, 6 L. Ed. 512; Gates v. 
Beecher, 60 N. Y. 518, 19 Am. Rep. 207. By analogy, we think that 
the same rule should be applied where the instrument is misdirected, 
instead of being misdescribed. Carter v. Bradley, 19 Me. 62, 36 Am. 
Dec. 735. Whether Marshall v. Sonneman, 216 Pa. 65, 64 Atl. 874, 
where the misdirection was on the envelope as well as on the face of 
the notice, would be followed in this state, it is unnecessary to dis- 
cuss. Appellant wasa lawyer. He knew that he had indorsed a note 
for that maker for that amount, which was outstanding. He knew 
the notary, and knew that the notary was the indorsee’s attorney. He 
made no claim on the witness stand of having been misled. 

The second objection is to the time when the notice was mailed. 
The notary testifies that he put it in the mail chute on the day of 
protest. The envelope is postmarked at the Madison Square post 
office on the following day at noon, and directed to appeliant at 141 
Broadway. No testimony is given as to what the postmark signifies 
as to the hour when the letter was deposited in the chute. Thechute 
was a letter box under the control of the Post Office Department, and 
therefore equivalent to the post office itself. Negotiable Instruments 
Law, $177. The notice is only required by the statute to be deposi- 
ted ‘‘ in time to reach him [the addressee] in usual course on the day 
following” the dishonor; and the context shows that he is to be deemed 
reached if the notice arrives ‘‘ before the close of the business hours.” 
Id. $174. This should certainly allow until 5 o’clock in the winter 
season; and in the absence of evidence to the contrary the court prop- 
erly presumed that it arrived in time. Appellant swears that he did 
not get it until the following day, but does not testify that he was at 
his office on the day when it was mailed. 

The judgment should be affirmed, with costs. All concur. 


——— 
BANKING LAW DECISIONS IN BRIEF. 


AGREEMENT TO Extenp Time or Payment.—The payee of a note, 
maturing on January ist, 1908, wrote to the maker in November, 
1907, and told him that, if the interest was paid when due, he would 
extend the time of payment for one year. The interest was not paid 
until three months after maturity. It was held that there was no 
binding agreement to extend the time of payment. City Loan & 
Trust Co. v. Sterner, Court of Civil Appeals of Texas, Dec. 18, 1909. 
124 S. W. Rep. 207. 


Payee Cannot Sicn Nore ror Maker.—The payee of a promis- 
sory note cannot act as agent for the maker in placing his signature 
onthe note. The rule is general that a promisee cannot become the 
agent of the promisor for the purpose of signing the latter’s name 
to a contract. Penton v. Williams, Supreme Court of Alabama, Dec. 
16, 1909. 51 So. Rep. 35. 





CLEARING HOUSE CERTIFICATES AND LIABILI- 
TIES FOR MONEY USED DURING THE 
PANIC OF 1907. 


BY JAMES G. CANNON, 


Vice-President Fourth National Bank, New York City. 


J UCH interest attaches to the views of Mr. Cannon as given in his 

\ address before the Finance Forum, New York, not alone be- 

cause of his prominence in the financial world but because he 

is among the early advocates of monetary reform, through a 

comprehensive plan of clearing house certificates, and a recognized 

authority on commercial paper which is an important factor in his 
plan. 

At the outset he said: 

‘* The Panic of 1907 differed, as every panic does, from its predecessors, and one 
of its most notable characteristics was the sharp, quick and decisive clogging of 
Inland Exchange. This condition of affairs was more pronounced during the late 
panic than in any of the previous disturbances, because of the growth of our indus- 
tries and the changing mercantile conditions which compelled constant large re- 
mittances to our central reserve cities. A study of panics shows that they general- 
ly result from overtrading and inflation, which is checked by some untoward cir- 
cumstance, such as the failure of an important bank or banking institution in one 
of the large money centres, notably in New York, and the distrust thus created in 
the minds of the people breaks the bubble of inflation. The panicky condition thus 
brought about is not immediately felt throughout the country, but its ripples gradu- 
ally spread like those caused by the dropping of a pebble in water. 

‘In 1907, the bankers of the country, having had experience in previous panics: 
recognized what was coming, and took immediate steps through their respective 
Clearing House Associations to ward off the detrimental effects of the financial dis- 
turbance in this City, and hence there sprang into existence, within forty-eight 
hours, through these sources, a large volume of Clearing House Loan Certificates. 
Because these Loan Certificates were not interchangeable, and were, in only a very 
few instances, received on deposit by banks outside of their immediate city or vicini- 
ty, the operations of the banking interests of each locality were confined almost ex- 
clusively to itself, thus clogging Inland Exchange and preventing the free circula- 
tion of the credits of the country through the drafts that are usually drawn by one 
money centre upon another. Therefore, Clearing House Loan Certificates filled a 
more important place in the panic of 1907, than in any previous panic in which they 
had been used in this country, and it seems to me that by studying to some extent 
the conditions under which they were issued, we can gather many useful lessons in 
finance, and perhaps can point the way to a solution of some of our currency prob- 
lems.” 

Mr. Cannon referring to the previous occasions when clearing 
house loan certificates or other evidences of indebtedness had been re- 
sorted to in this country from the first instance in 1860, and that 


while some of the instruments used were framed so as to be free from 
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taxation others could have legally been taxed, said ‘‘I believe no 
right thinking man would condemn either the purpose or the act,” 
and pointed out that the Bank of England had, on three occasions, 
issued currency, secured by collateral other that gold, contrary to 
the provisions of its charter, to meet critical conditions. 

Mr. Cannon next gave stereopticon views of the instruments used 
by the clearing houses of New York City, Augusta, Ga., Baltimore, 
Md., Buffalo, N. Y., Canton, O., Chicago, I1l., Cincinnati, O., Cleve- 
land, O., Denver, Colo., Des Moines, Ia., Detroit, Mich.,Fargo,N. D., 
Fort Wayne, Ind., Grand Rapids, Mich., Harrisburg, Pa., Kansas 
City, Mo., Little Rock, Ark., Los Angeles, Cal., Omaha, Neb., Phila- 
delphia, Pa., Portland, Ore., St. Joseph, Mo., St. Paul, Minn., Salt 
Lake City, Utah, San Francisco, Cal., Savannah, Ga., Seattle, Wash , 
Sioux City, Ia., South Bend, Ind., Spokane, Wash., Tacoma, Wash., 
Topeka, Kan., and Wheeling, W. Va. 

These were selected as the most interesting specimens in Mr. 
Cannon's collection which comprises the instruments used in 1907 
by every clearing house in the country which resorted to this 
method for meeting the emergency. Mr. Cannon also collected full 
data from each clearing house, embracing the form of resolution 
authorizing the issue, the date of first issue, the length of time in use 
and maximum amount of issue. Much of this was interestingly told 
in connection with each exhibit as made and the distinguishing feat- 
ures of the various instruments were also pointed out. 

Washington, D. C., was among the few clearing houses which 
found no occasion to resort to the issue of certificates. The interest 
rate ranged from five per cent. to ten per cent., with one exception 
where twelve per cent. was paid. Certificates were issued for from 
fifty to eighty per cent. of the collateral securing them. An aggre- 
gate of more than $250,000,000 were issued but the total amount 
outstanding at any one time was not determinable. Some railroads 
and large industrial corporations issued checks, in payment of wages, 
which passed current. 

Continuing Mr. Cannon, in part said: 

‘‘ Taken as a whole, these instruments served well the purpose for which they 
were issued, and once again the utility of them as an emergency measure was dem- 
onstrated in a practical way, and on a scale the magnitude of which had never be- 
fore been approached. * * : 

“In an address delivered by me at Columbia University, in December, 1907, in 
the midst of the panic, I stated that I believed that in the adaptation of the Clearing 
House Loan Certificate we have the solution of the currency problem in this country, 
and the more study I have given to the subject, the more I am convinced of the 
soundness of my contention. We do not need more fixed currency in this country, 
but we need flexibility in what we have to meet emergencies such as arose in 1907. 
Any currency issued in such an emergency should be retired immediately as soon 
as its usefulness has ceased. 

‘‘In times of panic, or extremely tight money, the banks need something that 
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will enable them to convert their fixed assets into liquid assets, without calling up- 
on borrowers for payment of their loans, and with these new liquid assets furnish 
further credit to theircustomers. In such times the demands of occasional borrow- 
ers upon the banks are very large. This is really the purpose of Clearing House 
Loan Certificates, as they allow the banks to take to the Clearing House their fixed 
assets and convert them into a medium of exchange between themselves, thus al- 
lowing the extension of further credit, which credit is utilized by their depositors 
through the Clearing House. Add to this function one more, and we shall have all 
that is needed to meet any emergency that may arise, viz: A currency to take the 
place of that which is hoarded. * * 

‘*In order to provide for this emergency currency which is so greatly needed at 
times, I would have the Clearing House in each of the Sub-Treasury cities, viz: 
Baltimore, Boston, Chicago, Cincinnati, New Orleans, New York, Philadelphia, St. 
Louis, and San Francisco, incorporated, recognized by law, and prepared to do busi- 
ness with the United States government. I would have a United States Emergency 
Currency printed in large quantities and held under proper safeguards at each of 
these Sub-Treasuries. I would permit the Treasurer of the United States, upon 
proper application, to receive Clearing House Loan Certificates of the Associated 
Banks in any of these cities, as collateral security, and advance 50% of the amount 
of such certificates deposited, in Emergency circulation, to such Association. Such 
circulation should bear 6% interest so that it would be retired at once when no 
longer required. This circulation would thus cost the banks 12%, as they would 
be obliged to pay 6% on the full face value of the Loan Certificates deposited with 
the Sub-Treasuries as collateral for the issuance of this kind of currency. The 
Clearing Houses in these Sub-Treasury cities could make rules and regulations for 
apportioning this currency among their members. I would have this United States 
Emergency Currency retired by the deposit of lawful money with the Treasurer of 
the United States, just as National Bank circulation is now retired. * * 

“It may be said that by confining the issue of Emergency Currency to Sub- 
Treasury cities, we would be legislating in favor of certain sections of the country, 
but I am sure that the banks in these sections would be better able to care for the 
needs of the country at large, than if we had one central bank in one city which 
would issue currency to its depositing banks throughout the country. 

‘*[n'this list of Sub-Treasury cities is included the three Central Reserve cities of 
the United States, viz: New York, Chicago and St. Louis. Of the two hundred 
and fifty million dollars of various instruments designed to temporarily take the 
place of cash, which I previously stated were issued during the panic of 1907, these 
three cities issued $157,265,000, or more than 60 & of the entire amount, while the 
amount issued by the nine Sub-Treasury cities was $206,254,000, or more than 
80% of the total of these instruments put out, which shows conclusively that if these 
cities were given the privilege referred to, the whole country would share in the bene- 
fits of the issues. 

“You can have no better collateral for a currency such as I have suggested than 
Clearing House Loan Certificates, issued under proper safeguards and carrying as 
they do, the joint guarantee against loss of all the members of the Clearing House 
issuing the same. Of course, I am aware that this would mean a change in our 
laws, and the injecting into our currency of another kind of money, but it would be 
secure beyond peradventure, its retirement would be provided for promptly, and 
when outstanding in the hands of the public would be covered by ample collateral 
or by lawful money of the United States deposited against its retirement. I venture 
the prediction that the people of this country will never permit its circulating medium 
to be monopolized by one institution, no matter how good it may be, but they will 
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always demand a circulating medium issued by the government, or under careful 
governmental supervision and approval. This being the case, why not adapt our- 
selves to our present conditions, rather than endeavor to enforce upon the country a 
new set of laws, injecting into our banking system something entirely foreign to us. 

“This United States Emergency Currency which [ have mentioned must be issued 
by the United States government to be of service to the whole country. In con- 
sidering this feature; we must remember that up to date, the National Banks have 
had a monopoly of the note issuing power, and some provision should be made in 
times of stress and panic to take care of all the banking institutions of the country. 
As membership in our Clearing House Associations is not confined exclusively to 
National Banks, but includes State Banks and Trust Companies, in an emergency 
currency, as outlined by me, these institutions would all be benefited. 

“‘[ would include in the act of incorporation of the Clearing Houses in the Sub- 
Treasury cities, a provision that Clearing House Loan Certificates should be issued 
at such times as in the wisdom of the members of the Association they were need- 
ed, and thus also provide a flexible currency for crop-moving periods or at other 
times of monetary tightness. * * 

“ You will remember that during the last panic, the mercantile interests of this 
country stood like a rock, and there were very few failures. Of the collateral held 
against Clearing House Loan Certificates issued in this City during that period, in- 
cluding substitutions, the total of which was $453,000,000, $330,000,000 or 72.92% 
consisted of Commercial Paper, and $123,000,000 or 27.08% was made up of stocks, 
bonds and short time railroad and other similar notes. This beirg the case, an 
Emergency Currency of the character I have mentioned would certainly meet the 
requirements of the mercantile community. 

‘‘In practical operations, the scheme would work something like this: A mer- 
chant would borrow from his bank, say, $200,000 on his single name paper. The 
bank would give him credit on its books for that amount, less the discount, upon 
which he would be at liberty to draw through the Clearing House. His bank 
could take this paper to the Clearing House and receive therefor Clearing House 
Loan Certificates to the amount of $150,000, the New York Clearing House, for 
instance, requiring a margin of 3315 @ on its certificates. Upon notification by the 
merchant that he would need money for his payrolls, his bank could provide for his 
wants in this respect by requesting the Clearing House Associaticn to deposit the 
$150,000 of certificates with the Sub-Treasury and receive therefor $75,000 in 
emergency currency, which in turn could be handed to the merchant for his use.* * 

‘‘ This would seem to me to provide a safe emergency circulation, having behind 
it, first: the credit of the individual institution and its collateral, as passed upon 
by a Committee of bank officers ; second: the fact that a large margin of collateral 
is required before the certificates are issued; third: that the bank members of 
associations by which certificates are issued, agree among themselves to assume 
their pro rata of any losses that may occur through their issuance, which practi- 
cally means that all the assets of all the Bank members of the Clearing House 
Association are pledged to the payment of the certificates it issues; fourth: the fact 
that the Government is asked to advance only 50% of the face value of these cer- 
tificates ; and fifth: the certainty of the prompt retirement of the emergency cur- 
rency with lawful money of the United States.” 





Paying Teller’s Department. 


CONDUCTED BY 


M. F. BAUER, 


Paying Teller of the American Exchange National Bank, New York. 
PART XIII. 


AVING shown the rapidity and ease with which a pay-roll can 
be made up of even packages, we will now proceed to make 
up the same pay-roll entirely of odd lots. It will require at 
least twice the time to make up as did the former.* 

We begin as we did with the other pay-roll by counting first the 
hundreds and the fifties. Next we take the twenties, of which there 
will be three one thousand dollar packages and one of five hundred. 
We also require one hundred and twenty dollars, which we proceed 
to count out, making a unit of ten dollars, and therefore we count a 
twenty dollar bill as two units, such as two, four, six, eight, ten, 
twelve, thus giving us the one hundred and twenty dollars. 
Next we take the tens and count out forty five hundred dollars in five 
hundred dollar packages, and requiring in addition one hundred and 
sixty dollars to be counted out. Now, it may be that the teller has 
made special lots of ten tens, and he takes one of these lots, and then 
he is required to count out only six tens; or, if he is not in the habit 
of making these special lots he has to count out the sixteen tens. In 
order to acquire speed in counting tens one cannot count out these 
tens separately as one, two, three, four, etc., for that would be too 
slow, but they must be counted in pairs; that is, every other bill, 
such as two, four, six, etc., to sixteen. Next we take the fives 
and count out thirty-five hundred dollars in two hundred and fifty 
dollar packages, and in addition two one hundred dollar packages, 
taking one five dollar bill from one of these packages and marking it 
ninety-five dollars; or, if there should be no such packages and the 
odd lot had to be counted out every two five dollar bills would count 
as one unit; thus, we would have to count out nineteen and one-half 
units, making one hundred and ninety-five dollars. We now come 
to the twos and count out three one hundred dollar packages and 


* The pay-roll specimens in the March number, page 260, apply to this article. 
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thirty-two dollars in loose. ‘Twos are either counted as to their val- 
ue, or every other bill, such as four, eight, etc., or they may be 
counted by the number of the bills, counting every other bill and 
doubling up at theend. It isall a matter of practice, though I think 
the former the safer. Next are the ones, and we count four hundred 
and fifty dollars in fifty dollar packages, and either take a twenty- 
five dollar package, from which we take out five bills, or we take two 
special packages of ten bills each, or we count out twenty dollars, 
such as two, four, six, etc., to twenty. 

Tellers cannot afford to fail taking note of the convenience of 
making up special lots for which there is frequent call. It aids them 
to such an extent during the rush hours that whatever time may be 
spent during the leisure hours in preparing them recompenses suffi- 
ciently for the extra trouble. I refer particularly here to the ten 
bill lots. 

All packages of money which are unstrapped and put loose in the 
drawer should first be proved. A difference might have occurred, 
or even a bill after proving have been extracted. Such a difference 
overlooked would not materialize. In proving, therefore, each pack- 
age of money used for loose; instead of counting the whole package 
in one pile, and putting them in the drawer, make a pile of each ten 
bills and cross them. They can then either be placed in a rack, es- 
pecially built to hold them in position, or thin rubber bands can be 
placed around each lot. Every teller feels better satisfied that his 
count is correct when he counts over the money twice before passing 
it over the counter. These specials will save many minutes in the 
aggregate, especially during a time when they count. For instance, 
a call is made for one hundred and sixty dollars in twenties. Take 
away two bills, or four units, which you put in the drawer, and count 
sixteen, but only once, and you pass them out; or a call for one hun- 
dred and seventy in tens, take two special lots, from which you take 
three bills and place in the drawer, count seventeen once, and pass 
them out. And so with the fives, twos, and ones. If any teller is 
not in the habit of economizing his time in this way, let him try it, 
and I am sure he will appreciate the suggestion. 

We now come to the silver, taking three ten dollar rolls of halves 
and extract two coins; next we take three ten dollar and one five 
dollar roll of quarters and take from one three coins; then we take 
one five and one two dollar roll of dimes and extract one coin; one 
two and one one dollar roll of nickels and extract two coins, and 
three fifty cent rolls and one twenty-five cent roll, extracting five 
cents or taking two piles of ten cents each. 

The silver, as before, we foot up and find it amounts to $74.75, 
and put down the amount either on the back of the check or the 
memorandum. Then we group the even packages of ones and twos 
and find they amount to seven hundred and fifty dollars, which 
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amount is brought down. Next we count the loose money of ones 
and twos together and find they amount to $52. Next we group the 
even packages of fives, tens and twenties, and find we have $11,500. 
The loose fives, tens and twenties, are counted together and we find 
we have forty-seven and one-half units, which we bring down as 475. 
And finally the fifties and hundreds are counted together, amounting 
to 1200, which amount is brought down. A footing is made of these 
six amounts, which gives $14,051.75, and as it agrees with the amount 
of the check the money is handed out. 

A large pay-roll takes very little more time to make up than a 
small one, so long as the customer conforms to the notice at the bot- 
tom of the memorandum, to confine himself as much as possible to 
even packages designated on the slip. But customers can double 
and treble the work of the teller, and not only delay themselves but 
everyone else on the line by neglecting to observe so valuable a time 
saver. 

As I have already spoken on the art of counting money in my ar- 
ticle on the ‘* Receiving Teller’s Department,” in the Banxinc Law 
Journat of January, 1908, I will not again refer to it here. 

Checks presented over the counter of the bank are usually made 
payable to bearer or cash. They should therefore be mutilated as 
soon as they are paid, by being put on a spindle in order to prevent 
their further negotiation. In addition every check should be stamped 
‘* Paid’ across the face, and also listed before it leaves the teller’s 
cage. It would be almost next to impossible to locate a difference 
in the teller’s cash of a large bank where a check of small and even 
amount had been extracted without his knowledge, for the time does 
not permit the taking of a memorandum then and there as each 
check is paid. And any teller who pays a check, and then simply 
puts it in a drawer without some cancellation runs a great risk, un- 
less, of course, he is the only one in the cage at all times, and the 
only one through whose hands these checks pass. 


(To be Continued.) 
a | 


BANK CLEARINGS IN MARCH. 


Total bank clearings in March for the United States, according to R. G. Dun & 
Co., amounted to $14,880,400,906, an increase of 18.64% as compared with last year 
and of 14.54% compared with the corresponding month of 1906. There is a consid- 
erable increase reported at cities in all sections, and at New York city, notwithstand- 
ing the fact that speculative operations were not especially large, clearings show a 
very satisfactory gain over a year ago and over 1906. At numerous leading centers 
new high records were established. 





Savings and Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 
BY W. H. KNIFFIN, JR. 


Cashier of the Home Savings Bank, Brooklyn, N. Y. 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 


(Based upon Court decisions.) 


No. 4. 


PAYMENTS ON POWERS OF ATTORNEY. 

In making payment upon a power of attorney, a bank is not protected 
by a by-law which authorizes payments to persons producing the deposit 
book,as such a by-law does not apply after the depositor’s death. The bank 
is bound to know that the power of attorneyis revoked eo zmstantd upon the 
death of the depositor. Payments made after the death of the depositor up- 
on such a power are at its peril, and the bank is liable to the legal represen- 
tative, unless it appears that the power of attorney is coupled with such an 
interest as will cause it to survive the death of the depositor. 

Such a power, to operate after the death of the depositor, must be giv- 
en on consideration and the donee must be vested with some estate, right 
or interest, and the mere delivery of the pass book is not sufficient to show 
agift. The bank is therefore placed upon inquiry, and should ascertain that 
the giver of the power of attorney is alive when payment is made upon such 
instrument; otherwise itassumes therisk of being obliged to establish such 
an interest as will operate to keep the power in force after death. 


HE contracts (pass books) of all savings banks have, among 
other conditions, provision that payment may be made 
to the depositor, or upon his order, or upon letters of 
attorney ‘‘ duly authenticated.” Noserious question can 
arise where payment is made directly to the depositor; 
nor upon order properly signed and free from fraud and 
forgery; but payment upon power of attorney would 
seem to be attended with more risk than either of the fore- 
going. It is doubtful if asavings bank could enforce a 

rule prohibiting the giving of such powers, as it would deny deposi- 
tors the legal and long established right todo by anagent that which 
they could do by themselves. Among the forms used by the various 
savings banks are found such instruments, and it would seem that 
the practice is not only honored but also encouraged. A case of re- 
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cent date and full of interest will bear out these observations and is 
worthy of notice by all such institutions. 

Julia Huf had an account in the Union Dime Savings Bank, against 
which she issued power of attorney to one George Thoma, the hus- 
band of her favorite niece. It seems that she had had an agent whose 
services were unsatisfactory, and with whom she had trouble, so she 
dismissed himand appointed Thoma. Upon filing the power, Thoma 
signed Mrs. Huf’s identification card; and, on the day after her death, 
he presented the pass book and withdrew $454.80, and a few days 
later closed the account by draft of $2,000. The bank did not know 
that Mrs. Huf was dead, nor did it make inquiry toascertain this fact. 
The administrator sued the bank to recover the above mentioned 
sums on the ground of wrongful payment. 

Tae bank, in defense, fell back upon its by-laws, as banks usually 
do in such cases, and especially that one which provided that ‘payment 
made upon production of the pass book shall be good and valid to 
discharge the bank;” and also contended that the power of attorney 
was coupled with such an interest in Thoma that it was not revoked 
by death. 

Without going extensively into this case (and it would merit exten- 
sive treatment) suffice it to say that it took three trials to settle this 
matter in favor of the bank, and it was in the courts from June, 1904, 
until March, 1908, when verdict for the bank was finally affirmed by 
the Court of Appeals. 

It is clear that a by-law providing that ‘‘ payments made to per 
sons producing the pass books shall be good and valid,” etc., is no 
defense in such an action, for the simple reason that another by-law 
is always included in the rules to the effect that after death payment 
will be made to the legal representative. 

The depositor must be held to due care of his pass book while liv- 
ing and prompt notice of loss or theft given to the bank; but after 
death he cannot exercise this care; and to pay upon production of 
the pass book alone would not only be bad in law but worse in prac- 
tice. And asthe depositor will be held to care in the matter of pass 
book while living, the bank is held to due care in making payments, 
not only while the owner is alive, but especially when he is dead 
and no longer able to use due care to protect himself. The holder 
of a naked power of attorney is certainly not the legal representative; 
and payment on presentation of the book, with or without such an in- 
strument and without inquiry as to whether the giver is living or 
dead, is not such protection as the law seems to require. 

In the present case the court stated: ‘* The bank had on file a 
plain simple power of attorney, which it was bound to know became 
revoked eo instanti upon the death of Mrs. Huf. It paid two drafts 
comprising the whole account within three days, upon the strength 
of that power, without inquiry as to whether Julia Huf was alive or 
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dead. It paid at tts peri/, and is bound by its by-laws to make good 
to Julia Huf’s representative, unless the proof has clearly established 
that said power was coupled with such an interest in George Thoma as 
caused tt to survive Julia Huf’s death.” 

The rule is well settled that in order that a power of attorney 
shall survive the death of the principal, it must be given on consid- 
eration, and there must be vested in the donee some estate or inter- 
est in the subject matter. 

After three trials, upon the first of which judgment was against 
the bank and a new trial granted; and on the second, in which judg- 
ment for plaintiff was reversed and another trial granted; and on the 
third, in which judgment was given for the bank and finally affirmed, 
the bank established such an interest in Thoma as caused the power 
to stand after death. 

It is needless to say that no bank desires to assume such arisk; 
and while it must give due heed to powers of attorney when proper- 
ly drawn and presented, it has oneof two courses open: First to re- 
quest that the account be closed and opened in either joint or trust 
form, or withdrawn altogether; or, upon the presentment of each 
order, makeinquiry whether the giver be living ordead. But wheth- 
er the mere say so of the one presenting the order that the principal 
is still living, is sufficient; or whether the bank would be absolved 
from liability until actual notice of death was received, asin the case 


of payment of checks, is not established in this case. But if the bank 
was bound to know that the order became revoked with the passing 
away of Mrs. Huf, as the court states, it was at least bound to take 
ordinary precaution to ascertain this fact. Hoffmann v. Union Dime 
Savings Bank. New York Savings Bank Cases, pp. 62-65. 


SS 


ORGANIZATION OF NATIONAL BANKS. 


The Comptroller of the Currency has issued a statement on the organization of 
national banks showing that during the month of March, 1910, fifty applications to 
organize national banks were received. Of the applications pending, thirty-seven 
were approved and nine rejected. In the same month thirty-seven banks, with total 
capital of $4,665,000 were authorized to begin business, of which number twenty- 
four with capital of $615,000 had individual capital of less than $50,000, and thir- 
teen, with capital of 34,050,000, had individual capital of $50,000 or over. 

The total number of national banks organized is 9,716, of Which 2,608 have dis- 
continued business, leaving in existence 7,108 banks with authorized capital of $984, - 
402,635, and circulation outstanding, securéd by bonds, %685,311,486. The total 
amount of national bank circulation outstanding is $717,258,996, of which $31,947, - 
510 is covered by lawful money of a like amount deposited with the Treasurer of the 
United States on account of liquidating and insolvent national banks and associations 
which have reduced their circulation. 





WHAT RATE OF INTEREST SHOULD SAVINGS 
BANKS PAY? 


HE interest rate paid by savings banks is of much economic im- 
portance. Primarily it concerns only the depositor and the in- 
stitution in which his money is deposited. But the aggregate 
savings,amounting to about $5,750,000,000 in the United States, 

of which $1,500,000,000 isin the state of New York, exerts a vast in- 
fluence. It is notour purpose to go into its various phases at this 
time but we call attention thereto to emphasize the point that the 
rate of interest paid has a far-reaching influence. 

The states in which are the major portion of these savings wisely 
direct how this money shall be invested but they do not prescribe in- 
terest rate. This rests with the trustees and is based largely upon 
the showing made as toearnings. Opinions differ as to what rate of 
interest should be paid and why. To shed light upon the subject 
and aid in a proper conclusion we publish herewith letters from rep- 
resentative savings bank men in answer to the following questions: 

What rate of interest should savings banks pay? 
To show the true condition of a bank should bonds be entered 


at par, their maket price, or their amortized value? 


To safeguard deposits, what per cent. thereof should be held 
as surplus? 


What effect on the confidence of the depositor would a greater 
or less surplus have? 


JOHN J. PULLEYN, 
Comptroller, Emigrant Industrial Savings Bank, New York City. 

The economic importance of a true understanding of Savings Bank practice as 
applied to the Savings Institutions of New York State, whose laws are admirable 
examples of conservatism, warrants me in expressing an individual opinion, based 
upon a close and actual study of conditions, upon the following questions which 
have received wide publicity during the past two or three years: 

1. WHAT RATE OF INTEREST SHOULD SAVINGS BANKS PAY? 

Being purely mutual concerns without capital stock of any kind whatscever, 
restricted by law to investments in certain State, Municipal and Railroad Bonds 
and to loans on Bond & Mortgage, they owe their depositors a// surplus earnings 
after expense of management, franchise tax and a reasonable percentage for surpius 
fund to meet the varying conditions of the investment market are deducted. 

2. TO SHOW THE TRUE CONDITION OF A BANK SHOULD BONDS BE 
ENTERED AT PAR, THEIR MARKET PRICE OR AMORTIZED 
VALUE? 

The law requires semi-annual reports stating the Par, Market and Amortized 
value of Bond holdings. All securities should be amortized lest dividends be de- 
clared out of surplus, in place of net earnings, and the Banking Department has 
wisely insisted upon the passage of a law which obliges such treatment. In charg- 
ing off premiums on Bonds purchased and then considering the Bond as paying a 
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net return of 5, 6 or 7 % creates a false value and a greater net earning than is war- 
ranted by the actual fact. The only way to know the true condition of a Bank is to 
apply market value to all its securities, and market prices should be taken into con- 
sideration when figuring the net earnings of each six months’ period prior to the 
declaration of any dividend. 

TO SAFEGUARD DEPOSITS WHAT PER CENT. THEREOF SHOULD 

BE HELD AS SURPLUS? 

Every Institution should have a 10% surplus, based upon market value, and 
should keep this percentage intact before a dividend return to the depositor is de- 
clared. The unprecedented financial disturbance of the last half of the year 1907, 
wherein all securities permitted by law for investment of savings bank funds showed 
an average depreciation of 8 to 10 points should clearly answer the question. If the 
Bank Department had not allowed reports to be made up on an assumed basis the 
surplus of many institutions would have been materially decreased, or perhaps in 
some cases actually wiped out. The Department should go further, after this ex- 
perience and demand that deposits shall be safeguarded by the maintenance of a 
surplus at all times of 10 4. 

4. WHAT EFFECT ON THE CONFIDENCE OF THE DEPOSITOR WOULD 
A GREATER OR LESS SURPLUS HAVE? 

Sentiment largely governs the selection of a depository for savings. The av- 
erage man pins his faith to the Bank wherein his grandfather or his father deposited, 
or he selects the one most convenient to his business or residence. Whena uniform 
rate is paid small attention is given to the relative surplus strength. The prevailing 
agitation throughout the State for a general reduction to 3 % @ is beginning to rouse 
attention, and depositors are being educated to the fact that the larger the surplus 
the greater the possibility of a continuance of a high dividend return. Eventu- 
ally greater confidence will prevail in the Savings Banks throughout the State if the 


creation of a Standard of Surplus is made paramount to the payment of large divi- 
dends. 


* 
a 


ROBERT S. DONALDSON, 
President, Erie County Savings Bank, Buffalo, N. Y. 


In reply to your questions regarding the rate of interest paid by savings banks 
etc., would say: 

ist. We do not think that savings banksin New York State ought to pay more 
than 3's %, although at the present time, owing to competition, they are generally 
paying 4%. 

2d. Wethink that the amortization method of computing the surplus, is the 
only true way, inasmuch as, when a savings bank makes an investment, it contem- 
plates holding it to maturity when it will be paid at par. 

3d. Wethink that a savings bank should have at least an 8 % surplus, although 
the law allows them to have 15 %. 

4th. Webelieve a good surplus commends itselfto the depositors, and undoubt- 
edly strengthens their confidence in the institution in which they have placed their 
funds, and we believe the depositors would prefer a lower rate of interest and feel 
that their money was entirely safe. 

We believe that the above is a good policy for all the savings banks in the State. 

CLINTON T. ROSE, 
Treasurer, Onondaga County Savings Bank, Syracuee, N.Y. 

Relying to your favor of the 22nd instant would advise as follows: 

With the ratio of surplus to deposits of the savings banks of this State at about 
7% instead of 17%, as it was a few years ago, it seems to us that an effort should 
be made to increase the surplus until its ratio to deposits is much higher than at 
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present. The law limiting the surplus to 15% is a very wise one and it should be 
the aim of every savings bank to increase its surplus to as near such percentage as 
possible. 

We believe that such a surplus would inspire the legitimate savings bank depos- 
itor, who cares more for the safety and security of his savings than for the rate of 
interest received, with greater confidence in the institution with which he has de- 
posited his funds. 

It has been, andis, the opinion of the Officers and Trustees of this bank that, 
under present conditions, in order to properly build up our surplus, 3% @ is aslarge 
a rate of interest as we are justified in declaring to our depositors. While many of 
the banks of the State have been paying a larger rate, we have continued ours at 

% % and I see no reason why we should make a change in the near future. 

The bonds held by a savings bank should be carried upon their books at the 
amortized value, and the estimate of income and charges, made for the purpose of 
declaring dividends, be computed upon such basis. 

Savings banks should also compute their surplus upon the market value of their 
securities in order to determine their safety and strength upon conditions row ex- 
isting in the market of such securities held by them. 

We think that the par surpius is of value principally for the purpose of com- 
puting the amount of the transfer tax assessed against the banks. 

I have answered these questions as they seem to apply to our particular secticn, 
and at the same time I believe that they will apply equally as well to many other 
savings institutions in the state. 


ALLEN W. JOHNSON, 
Treasurer, The Schenectady Savings Bank, Schenectady, N. Y. 

The rate of interest paid on savings accounts varies in New York State from 3 
per cent. to 4 percent. In banks paying two rates the variation is on the amount 
of balance. For instance, a savings bank will pay 4% on all balances of $500 or under 
and 34 @ on balances over $500 and up to the limit of $3000.00 allowed by the State 
Banking Law. 

The Superintendent of Banks in his statement of New York State savings banks 
for January Ist 1910, reports: 1 savings bank paying 3%, 19 paying 334 %, 100 pay- 
ing 4%, 11 paying 3 and 4%, 8 paying 3% and 4%. It will undoubtedly be found 
upon investigation that the conditions in and surrounding these banks vary as much 
as does the amount of interest paid, for instance, in the city of Albany, where 44 is 
paid universally, one savings bankin 1908 started paying 4% when the other savings 
banks were paying 3% %. A united effort was made by the other banks to have the 
interest retained by all at 334 4 assecurities were rising in value and the time appeared 
near at hand when 4% could not be paid and at the same time the desirable amount 
be carried to surplus ateach interest period. The effort failed, and all are now pay- 
ing 4 @ in that city. 

Another case is that of a large Brooklyn savings bank paying 4% because of the 
surplus having reached close to the limit of 15 4 of the deposits allowed by law, an 
excess of which legal limit would require an extra dividend, always difficult to make 
with any degree of equity by a savings bank. 

Still another case is that of a savings bank adhering to 3% 4 because of having 
purchased at one time a large amount of high-priced bonds at a premium when de- 
posits were rapidly increasing and its available funds must be kept within the 10% 
of deposits, as allowed by law; mortgages at a higher rate of interest not being se- 
cured in sufficient amounts to maintain a large surplus. So that, with the payment 
of 4 % to depositors, a sufficient amount could not be carried to surplus. Other 
reasons for the variation of percentage paid on deposits could be given. 
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Ciark Williams,formerly superitendent,and O. H.Chenney,present superintendent 
of banksin New York State, in my judgment, have given good advice to savings 
banks paying 4% interest at the present time. That is, to take note of the decreas- 
ing percentage of surplus to deposits in the savings banks of the State and to reduce 
interest accordingly, 

The January Ist, 1910, report referred to gives total deposits of savings banks 
in the State $1,483,449,000 00 

Investment or amortized surplus 144,000,000 00 

Market value surplus 106,835,000 00 

Par value surplus 111,857,000 00 

It will be noted that the lowest figure is the market value surplus; such a surplus 
is derived from calculations based upon uncertain and continually fluctustirg market 
prices, an outside proposition; such surplus does not represent the true surplus of a 
bank for many reasons, two of which are sufficient to explain. 

First, the market value implies that itrelates to securities upon the market, which 
is not the case with a bank reporting a surplus to the department, as the bank is re- 
porting a surplus based upon its investments—not upon its sales of investments. 

Second, it is not practicable to obtain market values upon all of the securities of a 
savings bank, for the reason that only a portion of them are listed upon the market. 
Therefore, market values must of necessity be only an estimate. 

Next to the lowest figure is the par surplus. This surplus represents only a con- 
dition at par; in other words, a condition where values above par are brought down 
regardless of premiums paid, and values below par are brought up regardless of 
discounts, and, plain to be seen, does not represent an exact condition of assets at 
the time of making the statement. 

The highest or investment surplus is the only exact surplus to be derived, and 
represents the actual surplus of a savings bank for these reasons. 

It represents the market value at the date of investment, and accounts for the 
premium paid or the discount made from period to period, so that at the end of each 
period, when the bank pays interest to. its depositors, the bank can determine the 
exact value of itsassets. The market value of the security at such period does not 
enter into the calculation except when the face value of the security is impaired so as to 
show that it will not be paid in full at maturity, in which case the banking law re- 
quires that the security be placed at its market or sale value, and not at its invest- 
ment value. 

The surplus limit in New York State savings banks is a limit of the amount up- 
ward. That is, 15% of deposits is the limit which can be reached, after which extra 
dividends must be made to depositors. 

The reason for such limit and not:a lowest limitation is that all of the assets of 
a savings bank in New York State constitute a safeguard, or reserve, varying as to 
securities, deposits in state banking institutions (which are preferred deposits) and 
cash on hand. 

The State Banking Law reads: ‘‘ In determining the percentum of surplus held 
by any savings bank, its interest-paying stocks and bonds shall not be estimated 
above their par or above their market value if below par.” And alsoreads, ‘‘Providing 
in a manner approved by the Superintendent of Banks for the amortization or gradu- 
al extinction of premiums or discounts on all securities owned by such corporation so 
as to bring them to par at maturity and reserving such amounts as the trustees may 
deem expedient as a surplus fund for the security of deposits.” 

A segregation law for New York State would be a further step in the interest 
not only of the savings deposits, but of the trust companies and state banks. The 
fact that most, if not all, banking institutions in the state have sufficient-securities 
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now on hand to meet the requirements of a segregation law makes any change nec- 
essary to comply withsuch a law very slight. 

The additional safeguarding which it would give the savings deposits which those 
institutions carry would further strengthen the institutions and offer inducements 
to savings depositors in addition to the capital and surplus which forms so large a 
degree of safeguarding in trust companies and state banks. 

The class of securities held by a savings bank has much to do in determining the 
amount of surplus which it should hold. 

If of a kind that is not likely to depreciate, as in high class municipal bonds or 
government bonds, or the best class of railroad bonds, a small percentage of surplus 
would appear to better advantage than if the class of securities, while able to pass 
muster, were not gilt-edge. But that asavings bank is better off for having a sur- 
plus which will strengthen it in any emergency which can be calculated on is no 
doubt true. Just what average surplus should be called for is evidently a matter of 
opinion, and my own is that the ideal is not fully met until the15 @ limit is not far off. 

The surplus has its effect upon the minds of thinking people,and those are the 
people who are usually consulted by the moretimid and less informed depositor. So 


that a surplus is as necessary to the safeguarding of deposits and for inspiring con- 
fidence in well informed depositors as the back bone ts to the body. 


DATES OF 1910 CONVENTIONS. 


Name. Place. 
= eee 
Alabama 
Arkansas 
California 
Colorado 
Florida.... 
Georgia ..... 
Illinois 


Fort Smith 
Riverside 


.. Pensacola 


TET eee 
Louisiana 


Michigan.......Port Huron 
Minnesota St. Paul 


Mississippi. .... Natchez...... 
a eee 
-Atlantic City... 
Cooperstown... 


Missouri........ 

New Jersey.... 

New York 

North Carolina. Wilmington 

North Dakota. . Valley City 
Columbus 

Oklahoma...... 

Oregon 

Pennsylvania... 

South Dakota .. 

Tennessee 


.Los Angeles... 
Birmingham... 


Grand Junction. 


-Atlanta....... 


Alexandria...... 
Massachusetts... Pittsfield...... 


Date. 
Ott, 3-9... 
May 13,14.... 
April 26,27... 
May 5-7..... 


September. . 


Sept. 14, 15. 
June 16, 17. 
May 26, 27.... 


. May 12, 13.... 
ces cc0 ced 
...H. M. Brown 
ee. Kh. Peet... 
.B. W. Griffith 


June 
June 
May 10, I1.. 
May 18, I9.. 


. May 6, 7.... 
July 14-16... 


.F. E. Farnsworth... 


See ‘retary. 


McLane Tilton, Jr... 
Robert E. Wait 

R. M. Welch 

G. L. V. Emerson.. 
G. R. DeSaussure.. 
SS See 
R. L. Crampton.... 


.Andrew Smith 
.J. M. Dinwiddie 


W. W. Bowman 
L. O. Broussard... 
Geo. W. Hyde 


Address. 


-New York. 


Pell City. 
Little Rock. 
San Francisco. 


. Silverton. 
Jacksonville. 


Macon. 
Chicago. 
Indianapolis. 
Cedar Rapids. 
Topeka. 


.. Abbeville 


Boston. 
Detroit. 
Minneapolis. 
Vicksburg. 


ow. ©. Reyeer....... Sedalia. 


wee. 5. Paeee.. .....5<. 
.W.J Henry 


..W. A. Hunt 


.Jersey City. 
White Plains. 
Henderson. 


...Fargo. 


..W.S. Guthrie 
oo Je ke SEMStMAR..... 
. D. S. Kloss 


Columbus. 
Oklahoma. 
-Portland. 


May I0, I1.. 
Virginia Fortress Monroe.June 9-11... 
Washington....Hoquiamand) July 21-23... 
Aberdeen... \ 
La Crosse 


.J. W. Hoopes....... Austin. 
.N. P. Gatling Lynchburg. 
.P. C. Kauffman Tacoma. 


Milwaukee. 





THE VALUE OF CASE LAW TO THE BANKER. 


BY W. H. KNIFEFIN, JR. 


ANKING is athree-sided profession—theoretical, practical, and 
legal. The theoretical deals with the science of money, the 
mechanism of exchanges, and the economic aspects of finance. 
The practical naturally has to do with the internal affairs and 

actual conduct of abank. The legal side deals with the statute and 
adjudicated law as it affects banking institutions. 

The theorist might write a book on finance and yet not be able to 
run a bank; the man of practice might runa bank and yet be unable 
to write a book; while a lawyer might understand all about banking 
law and write a book and still be incompetent to conduct such an in- 
stitution. But the broad-minded banker will endeavor to acquaint 
himself with each of these branches of learning; the theory, that he 
may understand the relation of banking to business in general; the 
practice, that he may have a smooth-running and efficient system; 
the legal, that he may avoid trouble and loss. He must obey the statute 
law if he would keep out of jail; he must follow the case law if he 
would keep out of court. And one is as essential as the other. It 
has been well said that the legal hazard in business is greater than 
the financial risk; and this is as true of banking as in other lines of 
endeavor. 

It is not a crime to write another’s name; but under certain con- 
ditions it becomes a forgery. It is a common thing to sign and en- 
dorse negotiable instruments, and the average man has little knowl- 
edge of the liability attending such acts; but it is as important that 
the banker shall know what, in law, constitutes forgery, and what an 
irregular endorsement, as it is to know a forged signature or bad money 
from good, for the essence of banking is to handle such instruments, 
each of which carries a legal risk. The ¢ext books will tell him what 
constitutes forgery and define endorsement; the case books will tell 
under what conditions and circumstances an act becomes of such na- 
ture, and experience will teach him the good from the bad, and reg- 
ular from irregular paper. 


THE VALUE OF THE CASE LAW. 


It is not enough to know the abstract principles that govern any 
art or science. The man who comes into close contact and is affected 
by such principles must know how they have been applied. The 
value of case, or judge made law, istherefore twofold: first, it teaches 
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how legal principles have been applied to banking transactions; sec- 
ond, it is a warning. 

All business men, in whatever calling they may be engaged, ire 
confronted at ¢imes with questions of a legal nature. The banker 
has these questions a/ways before him. Every check cashed or cred- 
ited, every note discounted, every account opened, every investment 
made, every certification and every protest carries with it not only 
fundamental principles of law, but applied law, as the courts have 
passed upon similar transactions. Totrace the legal aspects of the 
average check or note to its ultimate conclusion through the law re. 
ports would be the workof months. And he is but half a banker who 
knows and professes to know nothing but the practical or banking 
side of his calling. 

All banks employ counsel whose business it is to attend to the 
legal affairs of the institution, as well as act in an advisory capacity. 
But there are certain matters connected with banking, legal in their 
nature, that must be decided ¢o iustanti. To pay or not to pay; to 
certify or not to certify; to protest or not to protest—these are the 
questions that time will not permit the employment of counsel. They 
must be quickly passed upon, and passed upon aright or trouble may 
accrue; not that it will, as a matter of course, but it has in other 
instances and may in this. The question is not ‘Is this a proper 
endorsement, but, if improper, what are the legal consequences’ If 
it is returned unpaid, will the bank suffer? Ifitis paid, will it stand ? 
These are not questions for the lawyer—they are questions for the 
banker. 

It may be that Daniel Webster is entitled to all credit for his 
masterly handling of the famous Dartmouth College case; but the 
underlying principle of that decision was grasped by a layman, an 
unknown director, who asked: ‘‘Is not our charter a contract with 
the State, and can the State change that contract ?”” And the layman- 
banker-lawyer, who grasps the fundamentals of the legal side of his 
profession, while not able to prepare a brief or to argue a case, may, 
as this man, gain such a knowledge of applied law as will help him 
wonderfully in the conduct of his bank. For it is in applying the 
fundamentals to a certain state of facts that makes a good lawyer; 
and, by training, the banker can make this application for himself. 

Inacertain Southern city a bank became involved in a lawsuit. 
The matter was turned over to counsel, and he began to prepare his 
case. In consultation with the cashier, the latter became dissatisfied 
with the line of defense, and having familiarized himself with judical 
decisions, and especially one case that seemed to bear upon the point 
at issue, insisted that this case be made the main point in the argu- 
ment, or he would employ other counsel. Upon trial the judge readily 
admitted the point, acknowledged that it was anew and novel aspect 
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of the matter and gave verdict to the bank. This banker had grasped 
the legal side of his business, and could cite authority for his position. 
So can every man. 

It is but natural to learn by the mistakes of others. He is a wise 
man who thus acquires knowledge. For why should two men trip 
over the same obstacle when both can see, and one has already 
fallen down? Would not every bank in the country that employs 
men, and requires fidelity bonds, be benefited by a warning such as 
is held out in the following case? 


THE VALUE OF A WORD. 


Two men were elected to executive positions in a bank about the 
year 1871, and both were elected for ove year. As required, they 
gave bonds in the sum of $20,000 and $25,000 respectively. They were 
never re-elected, but held office until 1891 by mutual consent. One 
of the bonds provided that it was to run during the entire pertod of 
the employment, while the other simply operated ‘* during his con 
tinuancein office.” Both were defaulters; and when the bank sought 
to collect on the bonds, it found, much to its surprise, that one of the 
bonds was worthless, inasmuch as it expired at the end of the term 
of appointment, one year, and the bank had been without protection 
for twenty years. The addition of twenty-five words would have 
saved this bank $25,000—a larger ‘‘word value” than is yet on record. 

The value of such a case is this: It is a warning to all banks to 
look well to their bonds and ascertain whether or not they cover the 
entire period of service, and in whatever capacity the assured may 
act. And having attention called to such possible weaknesses, read- 
justment of such, if improperly drawn, would be in order. All the 
statute law in the land would not settle such a question, and it re- 
mains for the adjudicated law to call attention to the danger. 

The case of Hoffman v. Union Dime Savings Bank, reviewed in 
the Savings and Trust Department in this number, holds out a warn- 
ing to use due care in the matter of powers of attorney, for all banks 
are in receipt of such instruments. The case of the Havana Central 
Railroad Company v. Knickerbocker Trust Company, reviewed in 
the January number, is a warning to banks in the matter of corpora- 
tion accounts. In this case it was held that a treasurer of a corpora- 
tion in drawing checks of the company payable to his own order and 
depositing to his own account is sufficient to put the bank on inquiry 
as to the authority of the treasurer to make the deposit, and the bank 
was liable to the corporation—a rather drastic decision, it may be, 


but it has its lesson. 
PAYMENT BY CHECK. 


Another practice, fraught with much risk, is in more or less com- 
mon usage in banks and mercantile houses, towit: The giving of 
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checks to those whose identity is in doubt, rather than pay in cash, 
thus throwing the burden of identification upon third parties. In 
this case an Italian had an account in a bank for which pass book had 
been issued. Upon demand for payment by one who could not an- 
swer the test questions, or furnish other proof of identity, the bank, 
in order to get rid of a persistent customer, issued check payable to 
order of the depositor as the book indicated. The check was cashed 
by a private banker, upon identification by the holder of the check, 
which turned out to be a fraud, as the holder was not the true owner. 
The bank lost this case upon the ground that it had done one of two 
things: Either it assumed the risk of establishing the fact that the 
holder of the check and the owner of the book were one and the same 
party, or it knowingly placed in the hands of a rogue an instrument 
by which innocent third parties could be victimized. And the hold- 
er did just what the bank should have expected him to do—have it 
cashed. 

Other banks have done this; still others will do so, until the dan- 
ger of such a practice is called to their attention. But it is safe to 
say that no bank reading this case will ever get rid of a troublesome 
depositor by such means. 

It is not to say that a certain state of facts which operates to bring 
one bank into court will come to pass in another. In fact it should be 
the reverse of this, and the circumstances that brings one into, should 
serve tokeep the other out of, court. Each case has its peculiar setting 
and each its particular warning. Good bankers have been made and 
are being made by a close study of such matters, and good banking 
demands that those in authority take heed thereto. One of the lar- 
gest banks in New York, whose president is noted for his astuteness 
in all that pertains to banking sends a copy of the Banxinc Law 
JournaL to each man in an executive position with instructions to 
read; and well they might! 

The average banker is eager to know of each new counterfeit that 
he may not accept such money. He pays forsuchinformation. He 
is eager to know of the latest swindle that he may be on guard. He 
is, as a rule, quick to take note of changes inthe statute law. But 
he shouldalso be as eager to know the latest case that the courts of 
his state, in particular, have handed down, not only that he may be 
on his guard against the occurrence of such events, but that he may 
also know the latest judicial application of legal rules and precepts 
to a particular state of facts. Ignorance will neither keep him out of 
court nor pay the attorney’s bills to get him out. 





NQUIRIES AND CORRESPONDENC 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. An- 
swer, when unpublished or made by wire or letter, is 
charged for at a moderate rate. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy shonid be sent, also copies of lettters having reference to the transac- 
tion out of which the question arises. 


VALIDITY OF NOTICE OF PROTEST. 


Editor Banking Law Journal. NEW HAVEN, CONN., March 16, 1910. 
DEAR SIR:—We wish to present for your consideration a matter which is to us 
i most interesting.point, and that is whether in the event of a protest notice being 


forwarded to the address given to the notary in an envelope without any return mark, 
which was not delivered and was later forwarded to the Dead Letter Office of the 


Post Office Department, and that office after a certain time open the envelope, dis- 
cover the sender of the same, and then return envelope and protest notice to the no- 
tary, if the notary would then be held in any court of law to have legally notified the 
endorser, although in such a case no notice having been really given, and the notary 
being aware of that fact and being in possession of the notice itself. 
Very truly yours, H. V. WHIPPLE, Cashier. 

Answer.—The Negotiable Instruments Law does not require the 
placing of a return address on an envelope enclosing a notice of 
protest. It provides that ‘‘where notice of dishonor is duly ad- 
dressed and deposited in the post office, the sender is deemed to 
have given due notice, notwithstanding any miscarriage in the 
mails.”" When a notice of dishonor is properly addressed and duly 
posted, and its non-delivery is due to neglect of the post office 
employes, the notice is good though never received. The fact that 
the notice is eventually returned to the notary from the Dead 
Letter Office cannot invalidate the notice. If the notice is incor- 
rectly addressed, it may or may not be held sufficient, depending 
upon the facts of each particular case. 
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TRANSFER OF ACCOUNT OF DECEASED DEPOSITOR. 


Editor Banking Law Journal New York, N. Y., March 27, Ig1!0. 

DEAR S1R :—Kindly inform me through your valued publication whether it is 
advisable for a savings bank to transfer funds from the account of a deceased deposi- 
tor to the individual account of the administrator or executor, he alleging himself to 
be the only heir, previous to the expiration of one year from the date of his appoint- 
ment? Is it safe to do so after the lapse of a year? 3ANK MAN. 

Aunswer.—It is not advisable for a savings bank at any time to 
transfer an account of a deceased depositor to the individual account 
of the administrator or executor, except upon the presentation of 
proper credentials by the administrator or executor together with 
the written consent of the state comptroller. Section 227 of the 
New York Tax Law provides that no bank shall deliver or transfer 
deposits or other assets, belonging to or standing in the name of a 
decedent, except on ten day’s notice to the state comptroller, and the 
retention of a sufficient sum to pay the transfer tax, ‘* unless the 
state comptroller consents thereto in writing.” A failure on the 
part of the bank to meet these requirements makes it liable for the 
tax and for a penalty of not less than five nor more than twenty-five 
thousand dollars. Of course, all estates are not taxable under the 
statute, but section 227 does not distinguish between estates which 
are taxable and estates which are not. In either case the bank must 
follow the course outlined above. 


,+,+, 


CHECK PAYABLE TO FICTITIOUS PERSON. 


Editor Banking Law Journal. PHILADELPHIA, March II, 1910. 

DEAR SIR :—Under your Department of Inquiries and Correspondence, we would 
like to ask your opinion concerning the following occurrence : 

We received from a correspondent in the interior of New York State a check 
drawn on one of our local trust companies, which check was duly paid. When the 
passbook of the depositor was settled it was discovered that the check was a forgery. 
The facts in the case are as follows: 

The depositor, a lady formerly residing in this city, went to an interior town in 
New York to live temporarily. Some one representing herself to be this lady pre- 
sented a check to the bank at the country town in New York State purporting to be 
signed by this lady, drawn to her order and by her endorsed. In some manner, not 
disclosed, payment was made on the check, the check was forwarded to another cor- 
respondent in New York State and by them forwarded to us. We presented the 
check to the local trust company and it was paid. When the check was discovered 
to be a forgery the trust company, while admitting that the signature of the check 
was forged, made claim for the amount of the check because of the forged endorse- 
ment of the payee’s name. After some delay the bank who paid the money out to 
the fraudulent Mary Anna Smith, stood the loss. 

In view of the article on Form and Interpretation of Negotiable Instruments, ap- 
pearing in your Journal for the month of February, 1910, it seems to us that the trust 
company having paid the forged check—and as the payee’s name was written in by 
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the forger, making it a fictitious name—the check is to be treated as a bearer check 
and as such the loss should be borne by the trust company on which it was drawn. 
We enclose herein a copy of the check, not using the real names: 


PRILADELPMIA,......<<06:<, 190... 
METROPOLITAN TRUST COMPANY. 
PAY TO THE ORDER OF 
._Mary Anna Smith $100.00 
_...One Hundred Do.tvars. 


Mary Anna Smith. 


OVER| 
Mary Anna Smith. 

‘ay to the order of ¥. 
Farmers Nattonal Bank of X 
ay to the order of 
Blank National Bank, 
Farmers National Bank of J. 


Very truly yours, AssISTANT CASHIER. 


Auswer:—The Negotiable Instruments Law provides that a check 
is payable to bearer ‘‘ when it is payable to the order of a fictitious 
or non-existing person, and such fact was known to the person mak- 
ing it so payable.” The decisions construing this section have held 
that it is immaterial whether the person named as payee is a person 
in actual existence in determining whether such payee is fictitious 
within the meaning of the statute. The test is the intent of the 
person writing the instrument. If the writer of the instrument 
names a real person as payee, but with the intention that such payee 
will never have any interest in the instrument, then the instrument 
is payable to a fictitious or non-existing person and, consequently, 
payable to bearer. That was the situation here. The forger of the 
check knew that the party named as payee would never receive the 
check or its proceeds. The payee was, therefore, fictitious, and the 
check was payable to bearer. That being the fact, no indorsement 
was necessary to pass title, and the loss should have been borne by 
the trust company on which the check was drawn. 


NOTICE TO STATE COMPTROLLER OF TRANSFER OF TRUST 
ACCOUNTS UNDER THE TRANSFER TAX LAW. 


Editor Banking Law Journai. BROOKLYN, N. Y., March 14, 1910. 
DEAR Str:—Kindly inform me through your valued columns whether it is made ob- 
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ligatory by law for a savings bank to notify the transfer tax attorney before trans- 
ferring a trust account to the cestui que trust after the death of the trustee. 
BANK CLERK. 

Answer.—Section 227 of the ‘‘Tax Law” of New York provides 
‘‘No safe deposit company, trust company, corporation, dank or other 
institution * * having in possession * * deposits * * standing in the 
Joint names of such decedent and one or more persons * * shall de- 
liver or transfer the same to the executors, administrators or legal 
representative, or fo the survivor or survivors when held in joint name 
* * unless notice of the time and place of such intended delivery 
shall be served upon the State Comptroller at least ten days prior to 
said delivery or transfer.”’ The penalty is one thousand dollars and 
the amount of tax. 

The word ‘‘joint’ would not make this section applicable to ‘‘trust” 
accounts, unless a trust account should be construed to be a joint ac- 
count. Heretofore, it has been the custom of banks in New York to 
notify the Comptroller of transfer of joint accounts, but not trust ac- 
counts. A recent ruling, however, has required this notice also in 
the case of trust accounts. Opinion differs as to the application of 


this law. 


THE NATIONAL MONETARY COMMISSION. 
CAMPAIGN OF EDUCATION, 

The National Monetary Commission has distributed a number of books, from the 
pens of representative authorities, treating broadly banking and monetary conditions 
in this and other countries and economic questions. Much valuable information is 
found in each of the books so far received, and as the commission stated, the score 
or more volumes which it will issue, ‘+ Will constitute a library without a parallel in 
the literature of any country,” and it further adds, ‘* Will supply what is at present 
practically an absolute lack of information in the English language regarding the de- 
velopment during recent years of the financial systems of the world.” 

It is only fair, however, in view of the second quotation above, to call attention 
to the series of articles, treating thoroughly the banking system of every important 
foreign country, published by the Bankine Law JourNAL in 1908, concluding with 
the National Bank of Switzerland, the latest central bank plan, in April, 1909. 

The commission has gone extensively into the field of monetary literature; the 
quality of its emissions is of the highest and a great amount of valuable educative 


work is being done. It will all lead to higher enlightenment of the public and 


should result in a crystallization of public opinion on the momentous question of our 
future monetary plans so that the outcome should perforce be sane and safe as 
well as scientific legislation. 

The latest volume issued according to advance sheets (the volume is not yet at 
hand) deals with the workings of the central banks in England, France, Germany, 
Switzerland, Scotland and Italy, as developed at interviews, held when Senator 
Aldrich and others of the commission were in Europe last summer. 
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JAMES G. CANNON. 


O N another page in this issue we print extracts from an address by James G.Cannon, 
Vice-President of the Fourth National Bank of New York, on ‘Clearing 
House Loan Certificates as an Emergency Currency,” before the Finance Forum, 

on March 30. Mr. Cannon has long been known as one of New York’s foremost 

practical bankers. During the crisis of 1907, he delivered an address at the Col 
umbia University, advocating at that time as he does now, the use of Clearing House 
certificates in an emergency. His address then as now attracted the attention of all 
thinking men who are in the banking business, as then it was that the Clearing 

House certificate served to allay the fears of the timid and establish confidence. 

Mr. Cannon’s long years of practical experience in two of New York’s most sub- 
stantial banks has taught him the necessity and value of having, in times of stress, 
a substitute for currency that will merit the confidence of the public at large as well 
as the banker. And he believes that when a number of associated banks place their 
guarantee upon a piece of paper in the form of a certificate that it is as safe as any 
circulating medium ever issued. 

Mr. Cannon is a native of Delhi, Delaware County of New York, where he re- 
ceived his early education. He came to New York City when a boy, and after re- 
ceiving a business education in Packard’s Business College, he entered the Fifth 
Avenue Bank in 1876 as a messenger. He filled every position in the Bank up to 
and including Paying Teller, and on June 3rd, 1881, he was appointed Assistant 
Cashier. In 1885 he was appointed Cashier and elected a Director. And on 
March 11th 1890 he became Vice-President of the Fourth National Bank. Thus in 
fourteen years he rose from messenger to Vice-President, which demonstrates that 
he made no mistake in his calling, when he entered the banking business. 

He is still a director in the Fifth Avenue Bank. He is also a trustee of the 
Franklin Savings Bank and a director in the Bankers Trust Company of New York. 
He was recently elected a director of the United States Mortgage and Trust Co., and 
the United States Guarantee Company. He is a member of the executive committee 
of the Chamber of Commerce and chairman of its committee on Finance and Cur- 
rency. 

Mr. Cannon has long been considered one of the best informed men on credits 
inthe city. In 1897 he was elected president of the National Association of Credit 
Men. He isa director and member of executive committees of a number of benevolent 
institutions and president of the Westchester County Chamber of Commerce. He 
was one of the organizers of the New York State Bankers Association in 1894 and 
served as its treasurer the first year, and president the second year. He has con- 
tributed a large number of articles on financial topics, to the various banking peri- 
odicals. His book on ‘‘ Clearing Houses ” published in 1900, is the most important 
work on this subject published. His addresses on ‘‘ Credits” have attracted much 
attention and created great interest. Most of them have been published in perman- 
ent form and circulated widely throughout the country. 

Aside from being authority on Credits, Mr. Cannon’s best work has been along 
the line of reorganization, having recently rehabilitated several large concerns. 





CIVIC EXTRAVAGANCE A FIRST CAUSE OF 
HIGH PRICES. 


ADDRESS BY JANES J. HILL, 


Chairman of the Board of Directors, Great Northern Railway. 


“HE Minnesota Conservation Convention was treated to some notes on the subject of 
conservation and the cause of high prices by James J. Hill, which should sound 
forth throughout the land. He said: ‘+ We are living in an age of world-wide 

financial delirium ;” that next after the conservation of the land, its area, use and fer- 
tility must come the conservation of national capital in the shape of cash and credit.” 
Continuing he said in part: ‘* The immense increase of wealth all over the world 
has greatly augmented the supply of capital. The mobility of this capital, the ease 
by which through international exchanges it can be made to satisfy «a need, now in 
ove country and now in another, strengthens the impression that it is inexhaustible. 
‘* The addition of unaccounted billions to the aggregate wealth of the world has 


stimulated the spirit of mankind. Its availability has lulled tosleep natural prudence 


and quieted the alarm of moments of sanity in the spendthrift’s life. The increase of 
apparent resources by an easy resort to borrowing, the mortgaging of a patrimony not 
our own to obtain material for present extravagance, the diversion of wealth from 
productive to unproductive uses—all these have gone further than most people realize. 

‘+ The national debt now tends to rise, concealed under the polite fiction of cer- 
tificates of indebtedness to cover Treasury deficits. If the advocates of large bond is- 
sues for all manner of internal improvements should carry their point, if that resource 
is not detinitely restricted to the emergency of war, we will be in the condition of 
Europe, where the motto of every chancellory now seems to be, + After us the deluge 

‘* In our cities modern extravagance finds its most untrammeled expression. The 
total debt of the States, including all minor civil divisions, increased 813,921,443, or 
1.25 per cent, between ISSO and 1890. Between 1890 and 1902 it increased 8727, - 
178,593, or 64 per cent. Nearly three-quarters of a billion in twelve years, an aver 
age of 360,000,000 a year in the amount borrowed by the people, ought to make any 
country stop and think. Most of the actual material development is privately fin- 
anced, and carries its own bonded indebtedness, which the public finances cannot 
take into account. The figures down to 1910, outside of and in addition to the Na 
tional debt, would probably show an increase of a million anda quarter to a billion 
and a half dollars for the last 20 years, and a grand total of over two and a quarter 
million dollars—about double what it was in 1890. * 

‘Only a small part of our expenditure is represented by debt tables. The rest is 
raised by increased taxation. I know of nothing bearing more directly or forcibly 
upon the subject of national waste and the conservation of national resources than the 
profligacy disclosed by our public expense ledgers. 

‘+ Although the great business expansion of this country began right after the Civ- 
il War, the expenses for 1890 were but four million dollars greater than those of twen- 
ty years before. Since 1890 these expenditures have grown by S180,000,000 each 
nine years on the average, or $20,000,000 a year, until now they are 121.4 per cent 


more than they were eighteen years ago. Expressed in terms of per capita outgo, 











CIVIC EXTRAVAGANCE A FIRST CAUSE OF HIGH PRICES. 375 





these charges, which are only part of the cost of maintaining the Federal Government, 
rose from 84.75 in 1890 to 86.39 in 1900 and to 87.56 in 1908. 

**[t is always asserted, when the truth is told and a demand for economy is 
made, that the development of the country and its increase of wealth have been so 
great as both to require and justify enlarged outlay. The answer to the charge of a 
billion dollar session of Congress is that this has become a billion dollar country. The 
apology is neither relevant nor true. It is not necessary that expense should increase 
in the same ratioas growth. But the growth of expenditure has so far outrun the 
vrowth of the country that the actual figures are almost incredible. The following 
little table, exhibiting the whole situation, might be printed at the top of every letter- 
head used by any man in public oftice anywhere in the United States: 


¢ INCREASES. Per cent. 
Wealth, 1870 to 1890 ? ; ; : , ‘ ‘ ; 116 
Wealth, 1890 to 1904 ; ‘ ‘ ; : 65 
Foreign trade, 1870 to 1890 3 i : ; , , i 99 
Foreign trade, 1890 to 1908 . , ; ; ‘ P 85.4 
Value manufactured products, 1870 to 1890 ; : : ‘ 121 
Value manufactured products, 1890 to 1905 : ’ , ‘ 58 
Net ordinary expenses U. 8S. Government, 1870 to 1890 : ‘ 1.4 
Net ordinary expenses U. S. Government, 1890 to 1908 ‘ ; 121.4 
Expenditures thirty States, 1890 to 1909 : ’ : : , 201.6 


‘The phenomenal increase of public expenditure has already produced a plentiful 
crop of public ills. It is one of the causes of the increase in prices now disturbing 
the people. ‘This increase follows in a suggestive way the inflation of national and 
local budgets. The average cost of the supplies that must be bought for practically 
every household has increased about 50 per cent between 1896 and 1900. During the 
past year there has been a marked lifting of the price level. Foodstuffs cost from 10 
to 70 per cent more than ten years ago. 

* Something is due to enormous currency inflation. The total per capita in the 
United States in 1896 was $21.41, and in 1909 it was 835.01. Although population 
had grown by many millions in these thirteen years, the amount of money to each in 
dividual had increased by 313.60, or more than 60 per cent. The increase in the to- 
tal gold production of the world, which rose from 118,848,000 in 1890 to over 
$427.000,000 in 1908, has been made the basis for one form and another of credit is- 
sues ageregating a vast sum. 


* The tariff is another contributing cause.* It is true that it can furnish but a 
partial explanation. For to only a limited extent can the rise in food prices be effec 
ted by or traced to the tariff. As to commodities we export, the tariff is inoperative. 

‘It generally affects prices directly as we become importers. Nevertheless, the 
tariff must bear its share of responsibility for rising prices. 

** Combinations which are actually in restraint of trade, which have monopolized 
their field and are either controlled by a common secret management or a secret agree- 
ment to maintain exorbitant charges, are partly responsible. 

‘ Still more of the rise of prices is due to the decline of agricultural products as 
compared with the increase of population.” Decrease in the number of cattle and 
swine was also given as a reason. 

** When due allowance has been made for the effect of these forces that make for 
dearer living there still remains a large unexplained balance. * * This must Veé 
credited to the lavish expenditure which has now grown to be a national trait. 


** Waste, idleness and rising wages, all inter-related to one another, now as cause 
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and now as effect, are, next to an overissue of irredeemable paper, the three most power 
ful forces in the world to raise prices. 

‘* Perhaps the greatest factor of all in the price problem is the wage rate. Every- 
body knows that labor cost is the principal item in all forms of industry. The wage 
rate has been rising steadily in this country. Powerful forces are back of this move 
ment. It has public sympathy. To resist it is difficult and may be dangerous. As 
cost of production is chiefly labor cost, the price of the finished article must go up if 
the price of labor is raised. This is just as true of the farm as of the factory. 

‘* The effect of national waste of capital is felt immediately in the added weight 
of taxation. The taxes collected annually from the railroads of the country have in- 
creased more than 200 per cent since 1889. They increased by $40,000,000 and by 
more than $100 per mile of track between 1900 and 1908. Franchise taxes, inheri- 


. . . . . 
tance taxes, taxes on corporations and income taxes are referred to with neither ap- 


proval nor disapproval. 

‘* The modern theory that you can safely tax the wealthy is just as obnoxious as 
the medieval theory that you can safely oppress or kill the poor. — It is obnoxious not 
because wealth deserves special consideration, but because capital is the mainspring 
of all industry and material development; and, after you have devoted so much of it 
to the unproductive purposes that the State represents when it transcends its primar) 
function as keeper of the peace and administrator of justice, there will be just so much 
less left to pay out in wages and devote to the creation of other wealth. 

‘* The saving feature of our situation is that it is not complex, and that the rem- 
edy is not obscure. The ideal of intelligent economy must be restored. Let the rule 
be that every dollar unprotitably spent marks a crime against posterity just as much 
as does the dissipation of material resources. Expenditure must be cut down all 
along the line. 

** Credit everywhere should be conserved by a sharp scrutiny of new bond is- 
sues. The nation should reserve them for the crisis of war; no State need ever bor 
row again if it is wisely and honestly governed. 

‘Stop grafting, the offspring of public extravagance and the parent of civic de 
cay. Individual and public economy; a just distinction between a high standard of 
comfort on one side and vulgar ostentation or criminal waste on the other; a check 
on income wasting, debt creation and credit inflation—these are the essentials of the 
new and better conservation. The reform is so great, so indispensable, so linked to 
our moral as well as our material progress that it would seem to appeal to the heart 
and mind of every American and win his enthusiastic devotion until its last battle 
shall have been won.” 


— 


BANK MERGERS. 


This country is not alone in the amalgamation of financial institutions. It is going 
on in many parts of the world. Sweden reports that two of its oldest and largest 
banks are to be merged, forming the largest bank in Scandinavia. 

As the bank came into existence to meet conditions in the evolution of society, 
so enlargement by consolidation has become necessary that financial institutions may 
care for the requirements of the enlarged industrial and other organizations which 
precede them. The capital and resources of the large financial institutions have not 
increased in proportion to those of the large manufacturer, railroad or other enterprise. 





RESERVE AGENTS APPROVED IN MARCH. 


Chase National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: Bank of Pittsburg N. A., Pittsburg, Pa.; First 
National Bank, Schuyler, Neb.; Gypsum Valley National Bank, Gypsum, Kan.; 
First National Bank, Winnebago, Neb.; Peoples National Bank, Bronson, Mich. ; 
Cookeville National Bank, Cookeville, Tenn.; National Bank of Ventura, Cal.; 
First National Bank, Enid, Okla.; Farmers and Merchants National Bank, Redkey, 
Ind. 

Irving National Exchange Bank, New York, has been approved by the Treas- 
ury Department as reserve agent for: Commercial National Bank, Raleigh, 
N. C.; First National Bank, Poughkeepsie, N. Y.; Flushing National Bank, 
Flushing, N. Y.; First National Bank, Rockaway, N. J.; 

Garfield National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: National Shawmut Bank, Boston, Mass. 

Liberty National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: Anglo and London-Paris National Bank, San 
Francisco, Cal. 

Mechanics and Metals National Bank, New York, has been approved by the 
Treasury Department as reserve agent for: Merchants National Bank, Richmond, 
Va.; Lumbermans National Bank, Houston, Tex.; Lockwood National Bank, 
San Antonio, Tex.; Union National Bank, Columbia, S. C.; Merchants National 
Bank, Jersey City, N.J.; Merchants National Bank, Newark, N. J.; Shelby Na- 
tional Bank, Shelby, N.C.; Burnet National Bank, Burnet, Tex.; Planters National 
Bank, Bennettsville, S. C. 

National Park Bank, New York, has been approved by the Treasury Depart- 
ment as reserve agent for: First National Bank, Cookeville, Tenn.; Home Na- 
tional Bank, Dell Rapids, S.D.; Vancouver National Bank, Vancouver, Wash. ; 
Peoples National Bank, Hackensack, N. J.; First National Bank, Gill, Colo. 

Phenix National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: National Reserve Bank, Kansas City, Mo.; Anglo 
andi London-Paris National Bank, San Francisco, Cal. 

Seaboard National Bank, New York, has been approved by the Treasury De- 
partment as reserve agent for: First National Bank, Wanette, Okla.; First Na- 
tional Bank, Emory, Tex.; City National Bank, Holdrege, Tex. 

Franklin National Bank, Philadelphia, has been approved by the Treasury De- 
partment as reserve agent for: Palmetto National Bank, Columbia, S. C. 

Fourth Street National Bank, Philadelphia, has been approved by the Treas- 
ury Department as reserve agent for: Merchants National Bank, Bangor, Me. 

Girard National Bank, Pailadelphia, has been approved by the Treasury De- 
partment as reserve agent for : First National Bank, Meridian, Miss.; Palmetto Na- 
tional Bank, Columbia, S. C. 

Philadelphia National Bank, Philadelphia, has been approved by the Treasury 
Department as reserve agent for: Fulton National Bank, Atlanta, Ga.; First Na- 
tional Bank, Bristol, Tenn.; First National Bank, Roanoke, Va. 

Mellon National Bank, Pittsburg, has been approved by the Treasury Depart- 
ment as reserve agent for: Peoples National Bank, Monessen, Pa. 

Second National Bank, Pittsburg, has been approved by the Treasury Depart- 
ment as reserve agent for: First National Bank, Point Marion, Pa. 
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First National Bank, Cleveland, has been approved by the Treasury Depart- 
ment as reserve agent for: Central National Bank, St. Paris, O.; City Nationa! 
Bank, La Fayette, Ind. 

Union National Bank, Cleveland, has been approved by the Treasury Depart- 
ment as reserve agent for: Wachovia National Bank, Winston-Salem, N. C. 

Commercial National Bank, Chicago, has been approved by the Treasury De- 
partment as reserve agent for: Mutual National Bank, Boston, Mass.; First Na- 
tional Bank, Brawley, Cal.; First National Bank, Norris City, Ilis.; First National 
Bank, Canon City, Col.; First National Bank, Herman, Minn.; First National 
Bank, Glencoe, Minn.; Peoples National Bank, Bronson, Mich. 

Continental National Bank, Chicago, has been approved by the Treasury De- 
partment as reserve agent for: First National Bank, Atchison, Kas.; Batavia Na- 
tional Bank, Batavia, Ills.; Merchants National Bank, Raleigh, N. C.; American 
National Bank, Newark, N. J.: U.S. National Bank, Centralia, Wash.; First Na- 
tional Bank, Rock Falls, Ills. 

Corn Exchange National Bank, Chicago, has been approved by the Treasury 
Department as reserve agent for: First National Bank, Meridian, Miss.: Security 
National Bank, Oklahoma City, Okl.; First National Bank, Sebastopol, Cal. 

ort Dearborn National Bank, Chicago, has been approved by the Treasury 
Department as reserve agent for: Third National Bank, Atlanta, Ga.; Southwest 
National Bank, Kansas City, Mo.; First National Bank of Englewocd, Chicago, 
Ills.; National Reserve Bank, Kansas City, Mo.; First National Bank, Birmingham, 
Ala.; Traders National Bank, Xansas City, Mo.; Citizens National Bank, Seattle, 
Wash. 

National Bank of the Republic, Chicago, has been approved by the Treasury 
Department as reserve agent for: Lake Charles National Bank, Lake Charles, La.; 
First National Bank, Jerome, Ida.; City National Bank, Lawton, Okla.; American 
National Bank, Woodstock, Ills.; Central National Bank, Topeka, Kas.; Bartlett 
National Bank, Bartlett, Tex. 

Natioaal City Bank, Chicago, has been approved by the Treasury Department 
as reserve agent for: National Bank of Riverside, Cal.; Fourth National Bank, 
Atlanta, Ga.; Merchants National Bank, Clinton, Ia.; First National Bank, Council 
Bluffs, Ia. ; National Bank of Decorah, la.; First Naticnal Bank, Indiancla, la. ; 
First National Bank, Nora Springs,la.; Osceola Nat. Bank,Osceola,la.; Nat. Howard 
Bank, Balto., Md.; First Nat. Bank, Boston, Mass.; First Nat. Bank, Detroit, Mich. ; 
Scandinavian- American National Bank, Minneapolis, Mirn.; New York State Naticnal 
Bank, Albany, N. Y.; Third National Bank, Buffalo, N. Y.; Cleveland National 
Bank, Cleveland, O.; Miami Valley National Bank, Hamilton, O.; Hamilton National 
Bank, Chattanooga, Tenn.; Fourth National Bank, Nashville, Tenn.; State Na- 
tional Bank, Little Rock, Ark.; Denver Naticnal Bank, Denver, Col.; Merchants 
National Bank, Aurora, Ills.; First National Bank, Lineville, Ia.; First National 
Bank, Independence, Kas ; Citizens National Bank, Houghton, Mich.; Barnesville 
National Bank, Barnesville, Minn.; Traders National Bank, Kansas City, Mo. 
Lincoln National Bank, Rochester, N. Y.; Western National Bank, Philadelphia,; 
Pa.; Old State National Bank, Evansville, Ind ; State National Bank, Lowell, Ind. ; 
First National Bank, Bancroft, la.; Des Moines Naticra] Bank, Des Moines, la.; 
First National Bank, Mason City, Ia.; Abilene National Bank, Abilene, Kas.; U. S. 
National Bank, Omaha, Neb.; Packers National Bank, South Omaha, Neb.; Na- 
tional Bank of Commerce, Guthrie, Okla.; Commonwealth National Bank, Dallas, 
Tex.; City National Bank, Galveston, Tex.; Merchants National Bank, Phila- 
delphia, Pa.; First National Bank, Racine, Wis.; Boulder National Bank, Boulder, 
Col.; Creston National Bank, Creston, Ia.; Merchants National Bank, Topeka, 
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Kas.: Fourth National Bank, Wichita, Kas.; First National Bank, Taloga, Okl.; 
First National Bank, Kerens, Tex.; Central National Bank, Denver, Col.; First Na- 
tional Bank, Denver, Col.; First National Bank, Redwood Falls, Minn.; Atlantic 
National Bank, Providence, R. I.; First National Bank, Marquette, Mich.; First Na- 
tional Bank, Algona, Ia.; Boise City National Bank, Boise City, Ida.; Houston Na- , 
tional Exchange Bank, Houston, Tex.; Citizens German National Bank, Hammond, 
Ind. ; Atlantic National Bank, Jacksonville, Fla.: First National Bank, Argyle, Minn..; 
First National Bank, Crystal Lake, Ia. ; 

Third National Bank, St. Louis, has been approved by the Treasury Department 
as reserve agent for: First National Bank, Prairie Grove, Ark; First National Bank, . . 
Hughes Springs, Tex.: Southern National Bank, Wilmington, N. C.; First National 
Bank, Deport, Tex. 

Security National Bank, Minneapolis, has been approved by the Treasury De- 


partment as reserve agent for: First National Bank, Reeder, N. D.; First National 


Bank, Springfield, Minn. 
First National Bank, Denver, has been approved by the Treasury Department as 
reserve agent for: National Bank of Wray, Col.: First National Bank, Gill, Col. 


Emporia National Bank, Emporia, Kas. 
—_ 


FIXING RATE OF INTEREST BY CLEARING HOUSE ASSOCIATIONS. 
ACTION TAKEN AT ST, LOUIS, KANSAS CITY AND ST. JOSEPH. 

The Clearing House Associations of Kansas City and St. Joseph, by amendment 
to their by-laws, fixed 2¢ as the maximum rate of interest to be paid by member 
banks to country banks. The state officials hold that such an agreement is in viola- 
tion of the Anti-Trust Law, but that each bank may determine for itself the rate. 
At a conference with Attorney-General Major the bankers agreed to strike the objec- 
tionable feature from the rules. 

Charles Hl. IHuttig, president of the St. Louis Clearing House Association, which 
has contemplated a similar step, made a statement which well expressed the attitude 
of the bankers. Tle, in part, said: 

‘The Attorney-General has, no doubt, had his attention called to the action of 
the Kansas City and St. Joseph bankers from one point of view only, namely, that 
the limit which the banks in those cities can pay on their deposits by their proposed 
rules will operate to the advantage of the profit account; and while the action might 
result beneficially to the banks in that direction, in my opinion, they were prompted 
to take such action by a more important consideration, viz: the preservation of con- 
servative and safe banking. It goes without saying that it is to the interest of the 
community and state that * wildcat banking in any form be discouraged. The reg- 
ulation of interest is not new; the State of Missouri limits the rate which can be 
charged, and therefore, that which can be received, to 8¢. The difference between 
2¢ and’8~% is one of degree and not of principle. The motive in both cases is the 
same—— the general good.” 

Mr. Huttig clearly illustrated the attitude of the conservative banker and added: 
‘This statement, I think, is due to the Kansas City and St. Joseph bankers, and, as 
I have said, there is no present intention to apply the rule here.” 
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The Chase National Bank, New York, in its 
report of March 29, shows deposits $101,750,- 
957, time loans and discounts $29,351,849, de- 
mand loans $24,411,558, other cash items $40,- 
955,297, U.S. bonds $1,401,000, other bonds 
and securities $19,654,100, surplus and profits 
$7,606,848. The capital is $5,000,000 


In its report to the comptroller on March 
29, the Chatham National Bank shows depos- 
its of $8,790,137, surplus and profits $1,050,- 
750, loans and discounts $6,667,707, U. S. and 
other bonds $518,192, cash and exchanges for 
clearing house $2,484,284 due from banks 
$611,302, total resources $10,437,137. The 
capital is $450,000. The Chatham is one of 
the old conservative banks of New York. It 
was organized in 1851. Its officers are George 
M. Hard, president; Frank J. Heaney, vice- 
president; Charles H. Imhoff, vice-president ; 
W. H. Strawn, cashier; H. L. Cadmus, asst. 
cashier. 


The Garfield National Bank, New York, in 
its report of March 2y, shows deposits $9,- 
530.460, loans and discounts $7,318,038, U. S. 
bonds $409,099, other bonds and securities $1,- 
042,251, cash and exchange $3,280,213, sur- 
plus and undivided profits $1,178,257. The 
capital is $1,000,000. 


The Irving National Exchange Bank, New 
York, shows in its report of March 29, deposits 
$27,838,092, loans and discounts $20,469,235, 
U. S. bonds $814,000, other bonds and securi- 
ties $1,190,904, cash items $9,660,746, surplus 
and profits $1,619,132. The capital is $2,000,- 
000. 


The Liberty National Bank, New York, re- 
ports March 29, deposits $22,531,033, loans 
and discounts $15,286,840, U.S bonds $501,- 
000, other bonds and securities $1,622,748, 
cash items $9,326,357, surplus and profits 
$2,705,913. The capital is $1,000,000 

The Mechanics and Metals National Bank, 
New York, shows in its report of March 29, 
deposits $80,088,411, loans and discounts $50,- 


178,739, U.S. bonds $2,830,000, other bonds 
and securities $7,321,281, cash items $33,708,- 
807, surplus and profits $7,796,635. 
tal is $6,000,000. 


The capi- 


The Mercantile National Bank, New York, 
shows in its report of March 29, deposits $11,- 
976,787, loans and discounts $12,409,732, U. 
S. bonds $1,282,375, other bonds and securi- 
ties $237,205, cash and exchange $3,129,127, 
surplus and undivided profits $2,627,211. The 
capital is $3,000,000. 

The National Park Bank, New York, in its 
report of March 29, shows deposits $106,712,- 
269, loans and discounts $79,020,526, U.S. 
bonds $3.382,250, other bonds and securities 
$1,253,138, cash items $36,343,830, surplus and 
profits $10,290,367. The capital is $3,000,000. 

The Seaboard National Bank, New York, 
in its report of March 29, shows deposits $29,- 
065,149, loans and discounts $17,138,152, U.S. 
bonds $520,933, other stocks and bonds $1,599,- 
493, due from banks $:,450,810, cash items 
$11,665,293, surplus and profits (earned) $1,- 
900,192. The capitalis $1,000,000. On April! 
the Seaboard paid a quarterly dividend of 3 
per cent which establishes the institution ona 
12 per cent dividend basis. Heretofore it has 
paid semi-annual dividends of 5 per cent. 


The Nassau Bank, New York, in its state- 
ment of March 25, shows deposits $8,770,630, 
loans and discounts $6,552,742, bonds and 


/ 


mortgages $191,155, cash items $3,124,209. 


surplus and undivided profits $503,920. The 


capital is $500,000. 


The Bankers Trust Company, New York, 
discloses, by their statement of March 25, a 
noteworthy increase of deposits. This item 
has increased since its statement of Decem- 
ber 31,1909, $13,372,609. Another achievement 
has thus been added to the many which mark 
the phenominal growth of this institution since 
it began business seven years ago. Its state- 
ment of March 25, shows deposits $59,951,926, 
time loans and bills purchased $32,327,455, 
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demand loans $10,950,915, cash $14,033,853, 
surplus and undivided profits $6,284. 592. The 
capital is $3,000,000. 


The Fidelity Trust Company, New York, in 
its statement of March 25, shows deposits 
$6,268,868, loans $4,522,749, bonds, mortgages 
and otherinvestments $1,926,181, cash $1,477,- 
756. surplus and undivided profits $934,991. 
The capital is $750,000 

The Lincoin Trust Company, New York, in 
its statement of March 25, shows deposits 
$11,621,712, time loans on collateral and bills 
purchased $5,852,783. demand loans on collat- 
eral $1,714,079, bonds, mortgages and other 
investments $3.377,635, cash $3,279,004, sur- 
plus and undivided profits $564,044. The cap- 
tal is $1,000,000. 

The Girard National Bank, Philadelphia, in 
its report of March 29, shows deposits $36,- 
767,833, loans and investments $28,724,233. 
cash items $14,354,209, surplus and undivided 
profits $4,231,309. The capital is $2.000,coo. 

The Franklin National Bank, Philadelphia, 
in its report of March 29, shows deposits $32,- 
035,660, loans and discounts $23,257,701, due 
from banks $5,118,065. cash and reserve $5,- 
920,435, exchanges for clearing house $1,915,- 
386, surplus and net profits $2,647,028. The 
capital is $1,000,000, 

The Philadelphia National Rank shows in 
its report of March 29, deposits $43.899,454, 
loans and discounts $31,752,359, due from 
banks $7,102, 372, exchanges for clearing house 
$2,115,204, cash and reserve $9,727,740, sur- 
plus and net profits $3,870,573. 
S!.000,G00, 


The capital is 


The Mellon National Bank of Pittsburgh 
in its report to the comptroller on March 29, 
makes an exceptionally strong showing. It 
shows deposits aggregating $36,261,361 which 
isan increase of $2,775,308 over January 31. Its 
surplus and profits are $3,024,893, loans and 
discounts $25,131,546, U. S. bonds $3,454,500, 
other bonds and securities $6,350,104, cash and 
due from banks $6,850,636, total resources 
$46,279,652. The capital is $4,000,000. The 
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officers are: A W. Mellon, president; R. B. 
Mellon, vice president; A. C. Knox, vice-presi- 
dent; W.S. Mitchell, cashier; B. W. Lewis, 
asst. cashier; A. W. McEldowney, asst. cash- 
ier; H. S. Zimmerman, asst. cashier. 


The Columbia National Bank of Pittsburgh 
in its report to the comptroller on March 29, 
shows deposits $5,837,684, surplus and profits 
$1,070,791, loans and discounts $2,865,427. 
U. S. bonds $356,509. Other securities etc., 
$1,261,297. Due from banks $1,467,796, cash 
and exchanges for Clearing House $928,403. 
Total resources $7,702,570. The capital is 
$600,000 

The Marine National Bank of Buffalo, is to- 
day one of the most progressive banking in- 
Stitutions in this country. Twice within the 
past five years its growth has required its in- 
crease incapital, the first time being August 15, 
1906, when a dividend of 552 per cent, equal 
to $1,270,000 was taken from its earnings and 
converted into capital, increasing the capital 
from $230,000 to $1,470,000, and the second 
time, February 14, 1910, a dividend of 333; 
per cent, equal to $500,000, increasing the cap- 
ital from $1,500,000 to $2,000,000. Thus an 
increase of capital of 5851's per cent, or total 
dividend capitalized of $1,770,000 from the 
earnings, leaving a surplus earning of $1,262,- 
949, wiicn brings the total capital and surplus 
earnings atthe present time up to $3,262.949. 
This is a record that probably has few, if any, 
parallels in the history of banking in this coun- 
try. - The growth of the bank has also required 
additional floor space. Recent alterations make 
its banking rooms among the most commodi- 
ous and convenient in Buffalo. 

In the Marine's report to the comptroller on 
March 29, it shows deposits of $22,437,873. 
time loans $10,684,220, demand loans $4,533,- 
733, cash on hand and with banks $5,802,842, 
U.S. government and other bonds $5,868,726, 
total resources $27,139,522. The officers are 
Stephen M. Clement, president, John J. Al- 
bright and John H. Lascelles, vice presidents, 
Clifford Hubbell, cashier; Henry J. Auer and 
Norman P. Clement, assistant cashiers. 


The Peoples Bank of Buffalo in its official 
report to the State Banking Department on 
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March 25 shows deposits $4,918,964, surplus 
and profits $329,862, discounts and time loans 
$2,086,641, demand loans $1,208,731, bonds 
$815,313, cash on hand $431,383, due from 
banks $985,297, total resources $5,548,827. 
The capital is $300,000. The above excellent 
showing is conclusive evidence that this bank 
is under careful and progressive management. 
No bank in the Empire State can render better 
service in every legitimaie line of commercial 
banking than the Feoples Bank of Buffalo. 
The officers are A. D. Bissell, president; C.R. 
Huntley, vice-president; E. J. Newell, cashier ; 
Howard Bissell and C. G. Fiel, assistant cash- 
iers. 


The Central National Bank of Cleveland in 
its report of March 29 shows deposits $7,282,- 
640, surplus and profits $758,504, loans and 
discounts $7,177.724. U.S. and other bonds 
$1,023,944, cash on hand $829,880, cash with 
banks $1,496,445, total resources $10,631,645. 
The capital is $1,000,000. 


The Union National Bank of Cleveland in 
its report of March 29, shows deposits $12,- 
627,847, loans and discounts $9,306,199, U. S. 
bonds $851,000, Other stocks and bonds $636,- 
800, cash and exchange $5,221,016, surplus 
and profits $958,472. Total resources $16,- 
627,847. The capital is $1,600,000, 


The American Nattonal Bank of Indian- 
apolis makes its usual attractive showing on 


March 29. Its deposits were on that date, 
$6,725,093, surplus and profits $658,681, loans 
and discounts $4,501,354, U.S. and other 
bonds $2,691,800, Banking House (Old Post 
Office) $650,000, cash and with banks $3,813,- 
536, total resources $12,558,941. The capital 
is $1,500,000, 

The Continental National Bank of Chicago, 
in the report, March 29, shows deposits $98,- 
258,588, surplus and profits $5,329,998, loans 
and discounts $65,207,706, bonds and securi- 
ties $5,778,749, U. S. bonds to secure circula- 
tion $4,999,718. Due from banks and U. S. 
Treasurer $19,038,712, cash $22,406,270. Total 
resources $117,444,784. The capital is $9,- 
000,000. 
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The Commercial National Bank of Chicago 
in its report on March 29, shows deposits $72,- 
886,328, surplus and profits $3,639,994, loans 
and discounts $51,476.585, U. S. and other 
bonds $8,452,003, cash and due from banks 
$25,461,399. 

The Corn Exchange National Bank, Chica- 
go, in its report of March 29, shows deposits 
$61,714,024, time loans $33,327,112, demand 
loans $9,824,926, U.S. and other bonds $3,944,- 
555, cash items $21,862,385, surplus and profits 
$5,387,063. The capital is $3,000,000, 


The National Bank of the Republic of Chi- 
cago in its reporton March 29, shows deposits 
23,810,036, surplus and profits net $1,238,631, 
loans and discounts $18,015,611, cash and ex- 
change $9,018,033, total resources $28,510,036. 
The capital is $2,000,000, 

The Third National Bank, St. Louis, shows 
in its report of March 29, deposits $32,453,240, 
loans and discounts $20,603,537, U. S. bonds 
$2,370,045, other bonds and securities $1.195,- 
040, cash and exchange $13,545,329, surplus 
and profits $2,221,713. 
000, 


The capital is $2,cco,- 


The Security National Bank, Minneapolis, 
shows an increase in its deposits, since Janu- 
ary 31, of over $450,c00, in its report of March 
29. It shows at the latter date deposits $18,- 
954,715, loans and discounts $12,923,401, U. 
S. bonds $450,000, other bonds, stocks and 
securities $542,730, cash on hand and due from 
banks $8,164,670,surplus and undivided profits 
$1.579,902. The capital is $1,000,000, 

The Corn Exchange Bank, New York, has 
made application to the State Banking De- 
partment for permission to open a branch in 
the new Pennsylvania Railroad Terminal. 
President William A. Nash of the Corn Ex- 
change believes in branches and his astute 
judgment has selected the three great rail- 
way terminals in New York, one in the 
Hudson Terminal and one near the Grand 
Central Station. The Pennsylvania Terminal 
will make the twenty-eighth branch in addition 
to the main office at 13 William Street. 
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The First National Bank of Denver in its 
report to the Comptroller on March 29, shows 
deposits $23,116,379, an increase of $1,924.- 
664, over the report of January 31, surplus 
$1,008,745, loans and discounts $8,180,143, U. 
S. bonds to secure circulation $1,000,coo, other 
stocks and bonds $3,865,731, U. S. bonds for 
deposits $400,000, due from banks $9,428,297, 
cash on hand $3,031,458, total resources $26,- 
125,124. The capital is $1,000,000. 


‘*How Days and Dollars Can be Saved” is 
the title of a new booklet issued by the 
Burroughs Adding Machine Co., Detroit. It 
treats of monthly statements and points a way 
to expedition and economy in handling them. 
Every business man knows well the importance 
of having statements out promptly the first of 
each month, for, as the statements go out so 
the collections come in. Then, too, the cleri- 
cal operation of getting out statements inter- 
feres more or less with the daily routine. 
When statements are delayed other work ac- 
cumulates, and confusion and error are likely 
to result; the conscientious employe is under 
a Strain which tends to decrease his efficiency 
and value. This booklet strikingly illustrates 
how *‘ One clerk with a Burroughs can get out 
from 1,000 to 2,000 statements a day,” or, in 
other words, can do from 25 per cent. to 75 
per cent. more work than the clerk alone,” and 
accuracy is assured. Just how the machine 
can be applied to various lines of business is 
clearly set forth. This booklet is printed in 
colors so that the key boards of the machines 
and the statement forms are shown in their 
natural tints. Probably no machine among the 
65 different machines made by the Burroughs 
Co., will find a more diversified commercial 
use or wider demand. It is made in sizes to 
meet the requirements of varying business 
needs. The above booklet will be mailed, free, 
upon request. It will interest progressive in- 


stitutions interested in sound methods of econ- 
omy. 


The Union National Bank of Pittsburg-is 
distributing in booklet form the address de- 
livered by John McCleave at a dinner in honor 
of Robert Stewart Smith, who retired from the 


Presidency of the institution in January. The 
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address was commemorative of the fiftieth an- 
niversary of Mr. Smith’s connection with the 
bank, and a gold loving cup was presented him 
on the occasion. The development and stand- 
ing of the Union National is, in large part, due 
to Mr. Smith’s ability and sterling integrity. 

The Mississippi Valley Trust Company, 
St. Louis, has elected Hiram J. Grover bond 
officer. Mr. Grover is a well-known young 
lawyer whose practice required him to give 
much attention toinvestment propositions, and 
is fully qualified to fill this important position 
for the trust company. W.G. Lackey whohad 
filled the dual position of vice president and 
bond officer will hereafter devote himself wholly 
to the duties of the former. 

Walter Wolf has been appointed third dep- 
uty superintendent by O. H. Cheney, state su- 
perintendent of banksin New York. Mr. Wolf 
was formerly an expert accountant in the office 
of the comptroller of New York City; he had 
several years’ practical banking experience in 
the west, and, as an accountant, conducted ex- 
aminations and established systems for finan- 
cial institutions. 

The National City Bank of Chicago in its 
report on March 29 shows deposits $24,869,453, 
surplus and profits $354,249, loans and discounts 
$14.925,648, U.S. and other bonds $2,962,611, 
cash and due from banks $9,620,146. The capital 
is $1,500,000, 

Charles W. Watson, Kahoka, Mo., has 
been appointed a national bank examiner to 
succeed George T. Cuths, resigned. His dis- 
trict will be Missouri, except St. Louis and St. 
Joseph. Mr.Watson has had nine years’ bank- 
ing experience, and was head of the Missouri 
State bank examiners for five years. 


Henry H. Morris has been appointed nation- 
al bank examiner for the district comprising 
San Francisco and Oakland, to fill the vacancy 
caused by the transfer of examiner Borebeck 
to Chicago. Mr. Morris was receiver of the 
Union National Bank, Oakland, Cal.; he had 
also been receiver for the Woods National 
Bank, San Antonio, Texas. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending March 27, 1909, and March 26, 1910, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





| Loans and | | 
Discounts 
| Average, | 


1909. 
$ 19,941 .00c 


Loans and 

Discounts, | 
Average, 

1910. 


Deposits, | Per Cent. of 
* Average, Dec. 
IgI0. 


Deposits, 
tAverage, 
1909. 


BANKS. | Inc. 





Bank of N. Y. N. B. A....| $ 19,224,000) 3 18,043,000! $ 16,929,000 


"SL gir OE | 
| 


Bank of the Manhattan Co 
Merchants’ National 
Mechanics & Metals Nat. 
Bank of America 

Phenix National 


National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 


American Exchange Nat. 
Nat. Bank of Commerce. . 


People’s 
Hanover National 


Metropolitan Bank....... 
Corn Exchange 

Importers & Traders’ Nat 
National Park vead 
East River National 
Fourth National 

Second National. . 

First National 

Irving National Exchange 
N. Y. County National... 
German-American 
Chase National 

Fifth Avenue 

German Exchange 


Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 
Seaboard National 
Liberty National 

N. Y. Produce Exchange. | 
State Bank 

Fourteenth Street Bank.. 
Coal & Iron Nat'l Bank 


35,100,000 
21,033,000 
52,136,500) 
30,267,800 

7,809,000 

184.167,700 

29, 318,500) 
7,580,400) 
9,674,700) 
2.319,600 
7+493,100) 

29,339,000 

165.766,g00) 

1 3,263,000) 
3-7 33,200) 
7.545.700} 
2,023,100) 

79. 37 3,100 

21,670,000} 
5.550.400) 
7.987,400 
10,618,600) 

44.535,000 

27,115,600) 

89,118,500) 
1,341,300 

25.991,000 

11,249,000} 

112,811,700 

19,585, 100) 
3.145.200) 
7,961 ,200| 
4,124,500 

82,362,300 
1 3.215.200 
3.496,600 
4.7 19,900) 
1 5,000,900 
7.761,000 
3,194,200) 
11,001,600) 
4,507,000} 

20,81 2.000) 

17,072.900 
7.198.000) 

11,426,000} 
5,144,700) 





30,800,000) 
19,292,000! 
5 3-960,000 
23,571,500) 
7,481 ,000) 
177,269, 500) 
28,814,600) 
6,657,200 
8,255,100) 
2,309, 100! 
7,531,400 
31,299,300! 
50,524,200 
13,844,600 
3.894,400! 
»219,400) 
1,946,200) 
64,261,900) 
21,396,900) 
6,869,800) 
8,868,000 
11,220, 100| 
40,779,000) 


wor w 


= SJ 
PY N SYIW POL 


3.464, 300 
11,319,500 
4.260.900) 
18,484,000) 
17,964,700 
7,522,900) 
13,969,000, 
5-97 1,600; 


42,200,000} 
22,942,000) 
53,972,400) 
34,144,400) 
7,206,000) 
181,123,300 
28,755.600 
8,250,200} 
7,841,600! 
2,146,900) 
8.556.900 
22,397,500 
150,495,500 
9.6 39,200 
3.529, 100 
8,266,400) 
2,185,300) 
85.088,800) 
21,614,200! 
6,137,300) 
8.476.900 
10,738,200} 
51,947,000, 
25, 160,000) 
102,085. 300) 
1,520,400 
27.77 5,000. 
11,672,000) 
113,756,500) 
21,059,500) 
3.391.000) 
8,383,800) 
3.995.000} 
92.7 38,600) 
14.906,600| 
3,700,700} 
5.528.600) 
16,047,700, 
8,002,500) 
3.5 10,600} 
11,155,700 
5,032,000) 
25,086,000) 
16,690,900) 
8.570,200) 
14.25 5,000 





34,750,000] ... 
19,346,000) .... 


55,369.200) 


23,832,300! ... 


6,591,000 
168,419,400 
27,059,500) 
6,705,400 
6,359,900 
2.255.100 
3.475.900 
25,443,900 


131,297.700| ... 


10, 326, 100 
3.489, 500 
7,682,500 
2,074,500 

74,199,400 

20,688,300 
7,569,600 
8,637,000 

11,123,400 

47,57 3.000 

24,193,000 

91,327,000 
1,737,500 

24,759,000 

1 3,065,000) 

90,652,100 

24,374,400 
3.617 000 
7.991,800 
3,856,800 

85.445,800 

14,484,100 
3-997 .900 
5,478,400 

16,160,600 
8.078.580 
3.681 800 

11,391,000 
4,740,000 

21,177,000 

18,195,900 
8,938,600 

17,402,000 
6.452,400 
5,692,000 


PR 6 ores Sietcae $1.298.602,100181.241.813,300 $1,345.398.900 $1,243,087,200 
| \ | 





Consolidation of Mechanics’ National and National Copper Banks. 


+ United States Deposits included, $2,507,800. * United States Deposits included, $1,581,000. 





